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RURAL  CONSUMER  PROTECTION  ACT  OF  1994 


WEDNESDAY,  MAY  4,  1994 

House  of  Representatives, 
Subcommittee  on  Environment,  Credit, 

and  Rural  Development, 
Committee  on  Agriculture, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:25  p.m.,  in  room 
1302,  Longworth  House  Office  Building,  Hon.  Tim  Johnson  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Minge,  Pomeroy,  Holden,  Thurman, 
Sarpalius,  Peterson,  Hilliard,  Thompson,  Gunderson,  Allard, 
Barrett,  Ewing,  and  Smith  of  Michigan. 

Also  present:  Representative  E  (Kika)  de  la  Garza,  chairman  of 
the  committee. 

Staff  present:  Glenda  L.  Temple,  clerk;  Anne  Simmons,  Dwight 
Fettig,  James  A.  Davis,  Merv  Yetley,  and  David  Ebersole. 

OPENING  STATEMENT  OF  HON.  TIM  JOHNSON,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  SOUTH  DAKOTA 

Mr.  Johnson.  We'll  bring  the  Environment,  Credit,  and  Rural 
Development  Subcommittee  to  order. 

The  hearing  we're  holding  today  is  a  review  of  H.R.  3790  by  Ms. 
Long  for  herself,  Mr.  Skelton,  and  Mr.  Gunderson.  The  Rural 
Consumer  Protection  Act  of  1994.  The  subcommittee  hearing  this 
afternoon  relates  to  legislation  introduced  by  our  colleagues  on  this 
subcommittee,  Ms.  Long  of  Indiana  and  Mr.  Gunderson  of  Wiscon- 
sin. 

Ms.  Long  was  scheduled  to  testify  before  the  subcommittee  today 
and  was  looking  forward  to  playing  an  active  role  in  this  hearing, 
and  was  instrumental  in  encouraging  this  hearing  in  the  first 
place.  However,  due  to  an  unexpected  death  in  her  family,  she  will 
simply  be  unable  to  be  with  us  today,  and  I  think  we  all  under- 
stand that. 

H.R.  3790  would  amend  the  Rural  Electrification  Act  to  prohibit 
a  municipal  utility  from  compelling  a  rural  electric  cooperative  to 
stop  serving  its  existing  territory  if  the  municipal  system  decides 
to  annex  that  territory.  This  legislation  is  based  on  a  provision  that 
was  part  of  the  1993  Omnibus  Budget  Reconciliation  Act  until  it 
was  deleted  by  the  Byrd  rule.  However,  hearings  were  not  held  on 
this  issue  last  year,  and  I  feel  that  it  is  important  for  Congress  to 
hear  balanced  testimony  from  the  Rural  Electrification  Administra- 
tion, the  rural  electric  co-ops,  the  municipal  utilities  and  other  in- 
terested parties,  pro  and  con. 

(l) 


The  one  real  change  from  the  language  last  year  that  H.R.  3790 
provides  for  would  allow  for  an  independent  third  party  to  be  se- 
lected by  the  Governor  of  each  individual  State  to  make  the  deter- 
mination of  who  provides  electric  service,  based  on  public  interest. 
A  municipality  may  curtail  or  limit  a  co-op  from  providing  electric 
service  if  the  independent  third  party  finds  that  that  curtailment 
or  limitation  is  in  the  public  interest,  will  benefit  consumers  resid- 
ing in  an  area  in  which  the  annexation  occurs,  and  will  not  ad- 
versely impact  consumers  residing  outside  the  area. 

This  legislation  would  also  allow  for  a  waiver  of  the  use  of  an 
independent  third  party  if  the  electric  co-op  agrees  to  settle  the 
issue  of  service  territory  with  the  municipality  under  State  law. 

I  look  forward  to  hearing  from  our  distinguished  panel  of  wit- 
nesses, and  to  reviewing  the  testimony  submitted  to  the  sub- 
committee this  afternoon.  On  my  part,  from  the  State  of  South  Da- 
kota, without  objection,  I  will  submit  for  the  record  a  statement  in 
opposition  to  the  legislation  from  the  South  Dakota  Municipal 
League,  a  statement  in  favor  of  the  legislation  from  the  South  Da- 
kota Public  Utilities  Commission,  and  those  will  be  submitted. 

[The  statements  appear  at  the  conclusion  of  the  hearing.] 

Mr.  Johnson.  The  Chair  recognizes  the  gentleman  from  Ne- 
braska, Mr.  Barrett,  for  any  opening  statement  that  he  might  have. 

OPENING  STATEMENT  OF  HON.  BILL  BARRETT,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  NEBRASKA 

Mr.  Barrett.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  you  for  holding  this  hearing  today.  I  think  it's 
good  that  we  have  an  opportunity  to  again  consider  this  issue 
which  was  before  us,  as  you  suggested  earlier.  I  also  thank  our  col- 
league Mr.  Gunderson,  willing  to  sit  on  the  other  side  of  the  table, 
explain  some  of  the  finer  points  of  the  bill. 

Mr.  Gunderson.  Don't  be  too  tough  on  me.  [Laughter.] 

Mr.  BARRETT.  And  I  also  want  to  thank  those  other  panelists  who 
are  with  us  today  who  took  the  time  and  the  trouble  to  share  with 
us  as  well  a  very  special  comment  on  behalf  of  Congressman  Corn- 
best  from  Texas.  I  understand  that  Mr.  J.C.  Roberts,  who  will  be 
on  the  second  panel,  or  in  panel  one,  excuse  me,  general  manager 
of  the  South  Plains  Electric  Cooperative  in  Lubbock,  president  of 
the  National  Rural  Electric  Cooperative  Association,  and  I  under- 
stand Mr.  Combest's  hometown.  So  a  special  welcome  to  you,  Mr. 
Roberts. 

Sometimes  I  think  we  tend  to  forget  the  importance  of  electricity, 
and  how  important  it  is  in  our  lives.  My  State  of  Nebraska  just 
within  the  last  2  to  3  weeks  experienced  a  disaster  out  there  when 
a  very  strong  spring  snowstorm,  heavy,  large  snowflakes,  hit  20 
counties  out  in  my  congressional  district. 

This  is  something  that  is  not  uncommon  in  my  State  in  the 
spring,  it  seems,  and  we  have  already  lost  over  10,000  poles,  20 
counties  were  without  power  and  some  of  them  without  power  for 
as  much  as  2  to  3  weeks.  A  major  disaster,  probably  reaching  into 
the  $60  to  $70  million  bracket  already. 

So  with  this  hearing  following  right  on  the  heels  of  that  disaster, 
I'm  particularly  interested  in  the  testimony,  and  in  making  certain 
that  electricity  is  delivered  in  the  best  way  possible. 


With  that,  thank  you,  Mr.  Chairman. 

Mr.  Johnson.  The  gentleman  from  Pennsylvania,  Mr.  Holden. 

Mr.  Holden.  Thank  you,  Mr.  Chairman. 

I  have  no  opening  statement,  but  I  will  have  a  few  questions  of 
Mr.  Gunderson  after  his  testimony.  Thank  you. 

Mr.  Johnson.  The  first  panel  originally  was  Representative  Jill 
Long,  one  of  our  colleagues,  who  again,  cannot  be  with  us  today, 
but  also  Mr.  Steve  Gunderson,  a  very  distinguished  member  of  this 
committee  from  Wisconsin.  Welcome,  Steve,  to  that  side  of  the 
table.  Proceed  however  you  wish  with  your  statement. 

Also,  any  prepared  statements  submitted  by  the  members  will 
appear  in  the  record,  at  this  point. 

[H.R.  3790,  the  report  from  the  U.S.  Department  of  Agriculture, 
and  the  prepared  statements  of  Ms.  Long,  Mr.  Hilliard,  and  Mr. 
Combest  follow:] 
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To  protect  rural  electric  borrowers. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  3,  1994 

Ms.  LONG  (for  herself,  Mr.  Skeltok,  and  Mr.  Gunderson)  introduced  the 
following  bill;  which  was  referred  to  the  Committee  on  Agriculture 


A  BILL 

To  protect  rural  electric  borrowers. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Rural  Consumer  Pro- 

5  tection  Act  of  1994". 

6  SEC.  2.  PROTECTION  OF  RURAL  ELECTRIC  BORROWERS. 

7  The  Rural  Electrification  Act  of  1936  (7  U.S.C.  901 

8  et  seq.)  is  amended  by  inserting  after  section  16  the  fol- 

9  lowing: 


2 

1  "SEC.  17.  PROHIBITION  AGAINST  CURTAILMENT  OR  LIMITA- 

2  TION  OF  SERVICES  OF  ELECTRIC  BORROW- 

3  ERS. 

4  "(a)  In  General. — Except  as  provided  in  subsection 

5  (b)  of  this  section,  section  306(b)  of  the  Consolidated 

6  Farm  and  Rural  Development  Act  shall  apply  to  a  bor- 

7  rower  of  an  electric  loan  made  or  guaranteed  under  this 

8  Act  in  the  same  manner  in  which  such  section  applies  to 

9  an  association  referred  to  in  such  section. 

10  "(b)  Exceptions. — 

11  "(l)  Watver  by  the  borrower. — A  borrower 

12  of  an  electric  loan  made  or  guaranteed  under  this 

13  Act  may  agree  to  waive  part  or  all  of  the  protection 

14  afforded  by  subsection  (a). 

15  "(2)  Public  interest. — 

16  "(A)  Impartial  finding. — A  municipality 

17  may  curtail  or  limit  the  ability  of  a  borrower  of 

18  a  loan  made  or  guaranteed  under  this  Act  to 

19  provide  electric  service  if  an  independent  third 

20  party,  pursuant  to  this  paragraph,  determines 

21  that  the  curtailment  or  limitation — 

22  "(i)  is  in  the  public  interest; 

23  "(ii)  will  benefit  consumers  residing  in 

24  the  area  in  which  the  curtailment  or  limi- 

25  tation  is  to  be  imposed;  and 


3 

1  "(iii)  will  not  adversely  impact  con- 

2  sumers  residing  outside  the  area. 

3  "(B)     Use     of     independent     third 

4  PARTY. — If  a  borrower  of  a  loan  made  or  guar- 

5  anteed  under  this  Act  does  not  agree  to  a  re- 

6  quest  of  a  municipality  to  curtail  or  limit  the 

7  ability  of  the  borrower  to  provide  electric  serv- 

8  ice,  the  municipality  may  request  the  Governor 

9  of  the   State   to   select   an   independent   third 

10  party  to  make  the  determination  described  in 

11  subparagraph  (A). 

12  "(C)  Selection  of  independent  third 

13  PARTY. — Upon  receipt  of  a  request  under  sub- 

14  paragraph  (B),  the  Governor  shall  select  as  the 

15  independent  third  party — 

16  "(i)   the  public  utility  commission  of 

17  the  State  if  the  public  utility  commission  is 

18  authorized  under  State  law  to  make  the  re- 

19  quested  determination;  or 

20  "(ii)  any  entity  (including  the  public 

21  utility  commission  of  the  State)  qualified 

22  to  make  the  requested  determination  if  the 

23  Governor  determines  that  the  public  utility 

24  commission  is  not  authorized  under  State 

25  law  to  make  the  requested  determination. 

•  HR  3790  IH 
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1  "(D)  Determination  of  independent 

2  TfflRD  PARTY  is  binding. — Any  determination 

3  made  by  an  independent  third  party  selected  in 

4  accordance  with  subparagraph  (C)  with  respect 

5  to  a  request  of  a  municipality  to  curtail  or  limit 

6  the   ability  of  a   borrower  to   provide   electric 

7  service  shall  be  binding  upon  the  borrower  and 

8  the  municipality. 

9  "(c)  iNTERPRETrra  Rule. — Subsection  (a)  shall  not 

10  be  construed  to  prevent  a  municipality  from  imposing  a 

11  usual,  customary,  and  nondiscriminatory  fee  on  a  bor- 

12  rower  of  a  loan  made  or  guaranteed  under  this  Act.". 
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DEPARTMENT    OF    AGRICULTURE 

OFFICE    OF    THE    SECRETARY 

WASHINGTON,    D.C.    20250 


lliil!  »M  ' 

Honorable  E  (Kika)  de  la  Garza 

Chairman 

Committee  on  Agriculture 

House  of  Representatives 

Washington,  D.C.  20515-6001 

Dear  Mr.  Chairman: 

This  is  in  reply  to  your  request  of  February  7,  1994,  for  a  report  on  H.R.  3790,  a  bill  "To 
protect  rural  electric  borrowers." 

This  Department  strongly  recommends  enactment  of  H.R.  3790. 

The  bill  would  allow  for  a  fair  hearing  conducted  by  a  state  body,  such  as  the  public 
service  commission,  before  a  municipal  utility  may  take  the  facilities  and  territorial 
service  rights  of  a  rural  electric  cooperative  financed  by  the  Federal  Government. 

Increasingly,  the  lucrative  loads  and  service  territory  of  cooperatives  financed  by  the 
Rural  Electrification  Administration  (REA)  are  the  target  of  city-owned  utilities  seeking 
to  expand  their  electric  systems  through  annexation  and  condemnation.   In  many  cases, 
these  takings  can  be  accomplished  without  an  opportunity  for  a  hearing  in  which  the 
interests  of  all  affected  parties,  including  the  cooperative  and  those  rural  consumers 
continuing  to  receive  service  from  the  cooperative,  are  considered. 

REA  bases  loan  feasibility  and  security  on  the  anticipated  loads  and  revenues  of  its 
borrowers.  Any  loss  of  high  density/high  growth  or  high  margin  producing  service 
territory,  such  as  is  targeted  by  municipal  utilities,  will  have  long  term  adverse  impacts 
on  the  borrower's  loads  and  revenue.   In  the  case  of  a  distribution  cooperative  that  is  a 
member  of  an  REA-financed  power  supply  borrower,  these  adverse  impacts  contractually 
flow  back  to  the  power  supplier  and  also  onto  the  other  distribution  members.   Further, 
a  taking  cannot  be  considered  in  isolation.   If  successful,  it  could  mark  the  beginning  of 
many  other  actions  multiplying  the  adverse  impacts  on  the  cooperative  itself,  its 
consumers,  the  other  distribution  members,  and  the  power  supply  cooperative. 

In  addition  to  impacting  loan  feasibility  and  security,  an  unregulated  taking  could 
frustrate  the  objectives  of  the  Rural  Electrification  Act  of  1936,  as  amended,  (RE  Act)  in 
a  number  of  ways.  It  could  result  in  higher  electric  costs  to  those  consumers  remaining 
on  the  cooperative's  system.  It  could  also  interfere  with  the  ability  of  both  the 
cooperatives  and  REA  to  plan  and  build  electric  systems,  including  generation  capacity, 
in  an  orderly  and  cost  effective  manner. 


Honorable  E  (Kika)  de  la  Garza 


And  it  could  discourage  cooperatives  from  participating  in  rural  economic  development 
projects,  the  frequent  targets  of  municipal  takings. 

The  bill  would  help  protect  the  security  of  outstanding  REA  loans  and  otherwise  carry 
out  the  purposes  of  the  RE  Act.    It  allows  for  a  fair  hearing,  conducted  by  a  third  party, 
before  a  municipal  utility  can  take  the  facilities  or  service  rights  of  an  REA-financed 
cooperative.   The  third  party,  which  could  be  the  state  public  utility  commission  or 
another  entity  selected  by  the  governor  of  the  state,  must  determine  among  other  matters 
that  the  taking  will  not  adversely  impact  consumers  outside  of  the  area  that  is  the  subject 
of  the  taking. 

The  Department  believes  that  the  fair  hearing  mechanism  proposed  in  H.R.  3790,  or  an 
alternative  mechanism  that  preserves  the  intent  of  the  bill,  will  serve  to  protect  the 
interests  of  the  REA  program,  the  Federal  Government,  and  rural  America. 

We  do  recommend,  however,  that  you  obtain  the  views  of  the  Department  of  Justice 
before  proceeding  further,  especially  with  respect  to  proposed  Sections  (b)(2)(C). 

The  Office  of  Management  and  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  report  from  the  standpoint  of  the  Administration's  program. 


Sincerely, 


MIKE  ESPY 

Secretary 
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TESTIMONY  OF 


THE  HONORABLE  JILL  L.  LONG 


Mr.  Chairman,  Mr.  Combest,  and  Members  of  the  Subcommittee,  I 
appreciate  the  opportunity  to  testify  before  you  today  with 
Congressman  Gunderson  regarding  H.R.  3  790,  the  Rural  Consumer 
Protection  Act. 

Mr.  Chairman,  I  am  particularly  thankful  for  your  swift 
consideration  of  this  measure.   I  also  want  to  formally  thank  you 
and  the  members  of  your  Subcommittee  staff,  in  particular,  Ms. 
Anne  Simmons  and  Mr.  Dwight  Fettig,  for  the  work  that  has  been 
done  on  this  hearing. 

Congressman  Gunderson  and  I  introduced  the  Rural  Consumer 
Protection  Act  to  ensure  affordable  electric  rates  for  rural 
consumers  who  are  members  of  electric  cooperatives. 

Members  will  recall  that  last  year  similar  language  was  approved 
by  the  Agriculture  Committee,  passed  by  the  House  as  part  of  the 
reconciliation  bill  and  accepted  by  House  and  Senate  conferees. 
The  provision  was  deleted,  like  many  other  provisions,  by  the 
"Byrd  Rule."   However,  there  is  clearly  support  for  addressing 
this  issue  in  the  U.S.  Congress. 
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In  short,  this  bill  would  prohibit  a  municipal  utility  from 
forcing  a  cooperative  to  stop  serving  its  existing  territory  if 
the  municipal  decides  to  annex  that  territory  into  its  own 
boundaries.   This  legislation  does  not  prevent  municipal 
annexation.   It  simply  prevents  a  municipal  electric  system  from 
condemning  -  -  in  a  hostile  manner  --  the  service  territory  of  a 
rural  electric  cooperative,  thereby  depriving  the  rural  electric 
cooperative  the  opportunity  to  serve  densely  settled  areas  in 
order  to  balance  the  higher  cost  of  serving  more  sparsely  settled 
rural  areas . 

As  an  example,  in  my  home  state  of  Indiana,  municipal  electric 
systems  serve  an  average  of  55  consumers  per  mile  of  line,  while 
electric  cooperatives  serve  an  average  of  only  7  consumers  per 
mile.   Presently  the  municipal  electric  systems  generate  in 
excess  of  $100,000  of  revenue  per  mile  of  line  per  year  as 
compared  to  a  little  over  $8,000  for  electric  cooperatives. 
These  numbers  show  that  presently  municipal  electric  systems 
generate  over  12  times  more  the  amount  of  revenue  per  mile  of 
line  than  an  electric  cooperative  does. 
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Our  present  system  of  federal  assistance  to  electric  utilities  is 
nearly  just  as  disproportionate.   Under  the  present  system, 
consumers  of  municipal  electric  systems  enjoy  a  $92.47  annual 
subsidy  to  their  electric  bill  as  compared  to  consumers  of  rural 
electric  cooperatives  who  receive  $39.48  per  consumer  per  year. 
(Investor  owned  electric  utilities  customers  receive  $60.17  in 
assistance  per  consumer  per  year.) 

The  language  contained  in  this  bill  mirrors  the  language  of  last 
year  with  one  important  change.   H.R.  3790  will  allow  the  option 
of  having  an  independent  third  party  determine  which  electric 
distributor  would  best  serve  the  public  interest.   I  think  this 
is  a  major  improvement  over  last  year's  language.   The  bill  would 
not  prohibit  service  territory  agreements  between  a  rural 
electric  cooperative  and  a  municipal  electric  utility.   The  bill 
would,  however,  allow  a  waiver  of  these  provisions  on  a  case-by- 
case  basis  if  the  electric  cooperative  involved  prefers  the  state 
law. 

In  my  home  state  of  Indiana,  as  well  as  across  the  nation  in 
general,  there  is  an  increasing  amount  of  municipal  annexation  of 


13 


Page  4 . 


prime  electric  service  territory  from  rural  electric 
cooperatives.   Until  recently,  municipal  electric  systems  had  not 
looked  at  the  economic  feasibility  of  providing  electric  service 
to  their  newly  annexed  areas.   Generally,  it  was  the  municipal's 
policy  to  provide  "all  services"  to  their  residents  without 
regard  to  cost.   Since  developers  pay  for  gas,  water  and  sewer 
line  extensions,  it  seemed  automatic  that  electric  service  should 
also  be  extended.   However,  more  prudent  municipal  electric 
system  managers  are  questioning  the  economic  feasibility  of 
providing  service  to  these  areas  because  they  must  build  more 
electric  infrastructure  facilities  to  handle  the  increased  load. 
The  municipal  electric  pays  100  percent  of  these  costs.   Most  of 
the  time,  due  to  existing  rate  structures,  these  costs  exceed  the 
projected  revenues,  thereby,  making  it  uneconomical  for  municipal 
electric  system  expansion. 

The  exception  to  this,  however,  is  if  a  very  large  load  or  a 
large  shopping  center  can  be  served  by  the  municipal  without  much 
additional  expense,  it  becomes  more  lucrative.   (In  electric 
utility  jargon  this  is  called  "cherry  picking".) 
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Unless  a  coop's  rate  structure  is  cost  competitive  to  the  extent 
that  it  is  economically  feasible  for  the  municipal  to  serve 
annexed  areas,  there  is  generally  very  little  rate  disparity  and 
consequently  virtually  no  benefit  to  the  ultimate  consumer. 

In  my  research  in  this  area,  I  have  found  that  generally  cities 
annex  small  areas  at  a  time,  so  that  individually  there  seems  to 
be  little  impact.   However,  over  the  long  term  this  "nibbling" 
and  slow  erosion  of  rural  electric  cooperative  service  territory 
can  have  dramatic  results.   Within  my  own  district  there  are 
multiple  annexations  in  progress  by  a  municipal  electric. 
Individually,  these  annexations  appear  to  be  small.   However, 
when  they  are  combined  and  viewed  as  one,  the  impact  is 
significant.   This  is  a  city  of  approximately  5,000  residents 
which  is  in  the  process  of  annexing  areas  that  will  encompass 
over  1,000  residential  units,  several  small  commercial 
establishments,  an  18  hole  golf  course  and  an  industrial  park. 
In  some  parts  of  America,  that  is  virtually  equivalent  to  an 
entire  rural  electric  cooperative. 
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This  bill  will  not  only  help  to  keep  the  most  rural  consumers 
from  paying  extremely  high  electric  bills,  but  it  will  also 
ensure  that  the  more  than  $32  billion  in  federal  Rural 
Electrification  Administration  (REA)  loans  and  loan  guarantees  to 
cooperatives  are  paid  in  full.   While  REA  loans  have  some  of  the 
highest  payback  rates  of  all  government  loans,  it  is  nevertheless 
important  that  the  integrity  of  these  loans,  via  the  solvency  of 
cooperatives,  remain  in  tact. 

Again,  I  thank  the  Chairman  for  holding  this  hearing  on  the  Rural 
Consumer  Protection  Act,  and  appreciate  the  opportunity  to 
testify. 

Thank  you. 
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TESTIMONY  FOR 
CONGRESSMAN  EARL  F.  MILLIARD 
BEFORE  THE  HOUSE  AGRICULTURE  COMMITTEE'S 
SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT,  AND  RURAL  DEVELOPMENT 

MAY  4,  1994 

MR.  CHAIRMAN.   I,  LIKE  MEMBERS  OF  THE  SUBCOMMITTEE,  WELCOME  A 
HEARING  ON  THIS  PARTICULAR  PIECE  OF  LEGISLATION,  AND  APPLAUD  MY 
COLLEAGUE,  MS.  LONG,  ALONG  WITH  OTHER  MEMBERS  FOR  THEIR  EFFORTS. 
I  ALSO  COMMEND  THE  SPONSORS  OF  THE  BILL  FOR  THEIR  WILLINGNESS 
AND  DESIRE  TO  HOLD  HEARINGS  TO  STIMULATE  DEBATE  ON  THE  QUESTION 
OF  WHETHER  THE  CONGRESS  SHOULD  PROVIDE  SPECIAL  PROTECTION  FOR 
THE  SERVICE  TERRITORIES  OF  ELECTRIC  COOPERATIVES  FROM  MUNICIPAL 
BUY-OUTS. 

FROM  WHAT  I  UNDERSTAND,  VIRTUALLY  EVERY  STATE  IN  THE  COUNTRY  HAS 
ENACTED  LEGISLATION  ESTABLISHING  THE  GROUND  RULES  TO  BE  USED  TO 
DETERMINE  WHICH  UTILITY  SERVES  WHICH  CUSTOMER.   ACCORDING  TO 
SOME  OF  THE  WITNESSES  WE  WILL  HEAR  FROM  TODAY,  H.R.  3790  IS 
LIKELY  TO  PREEMPT,  IN  SOME  WAY,  NEARLY  ALL  OF  THESE  LAWS  BY 
GIVING  RURAL  ELECTRIFICATION  ADMINISTRATION  BORROWERS  FEDERAL 
PROTECTION  IN  AREAS  THEY  SERVE. 

I  BELIEVE  THAT  MEMBERS  OF  THE  SUBCOMMITTEE  SHOULD  CONSIDER 
CAREFULLY  THE  WISDOM  AND  NECESSITY  OF  USING  FEDERAL  LAW  TO 
OVERRIDE  LEGISLATIVE  APPROACHES  TO  UTILITY  COMPETITION  ENACTED 
BY  THE  VARIOUS  STATES.   IN  FACT,  SECRETARY  OF  ENERGY  O'LEARY  HAS 
EXPRESSED  OPPOSITION  TO  LEGISLATION  OF  THIS  SORT  PRECISELY 
BECAUSE  IT  COULD  PREEMPT  A  LARGE  BODY  OF  STATE  AND  LOCAL  LAWS, 
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INCLUDING,  I  MIGHT  ADD,  THE  TERRITORIAL  STATUTE  IN  MY  OWN  STATE 
—  ALABAMA. 

IF  ELECTRIC  COOPERATIVES  ARE  ECONOMICALLY  THREATENED  AND  NEED 
THE  PROTECTION  OF  A  FEDERALLY  PROTECTED  MONOPOLY  IN  ORDER  TO 
REPAY  FEDERAL  REA  LOANS,  IT  MAY  BE  DIFFICULT  FOR  SUPPORTERS  OF 
THE  BILL  TO  EXPLAIN  WHY  MOST  COOPERATIVES  ARE  PROSPERING.   FOR 
EXAMPLE,  LAST  YEAR,  THE  RURAL  ELECTRIFICATION  ADMINISTRATION 
REPORTED:   "THE  IMPROVING  FINANCIAL  CONDITION  OF  ELECTRIC 
DISTRIBUTION  BORROWERS  REFLECTS  A  PATTERN  OF  CHANGE  THAT  BEGAN 
IN  THE  EARLY  1980 'S.   TRENDS  SHOW  THAT  BORROWERS  HAVE  IMPROVED 
THEIR  FINANCIAL  STANDING  WITH  RESPECT  TO  ASSET  EQUITY,  OPERATING 
REVENUE,  MARGINS  (NET  INCOME) ,  GENERAL  FUNDS  AS  A  PERCENTAGE  OF 
THE  TOTAL  UTILITY  PLANT  AND  TIMES  INTEREST  EARNED  RATIO  (OR 
SO-CALLED  TIER) . . .   WHILE  THE  MEDIAN  TIER  RATIO  FOR  DISTRIBUTION 
BORROWERS  HAS  VARIED  SLIGHTLY  IN  THE  LAST  FIVE  (5)  YEARS,  IT 
CONTINUES  TO  REFLECT  THE  FACT  THAT  BORROWERS  HAVE  SUFFICIENT 
RESOURCES  TO  PAY  FOR  DEBT  SERVICE  COSTS  WHILE  THEY  ARE 
INCREASING  THEIR  EQUITY  POSITION." 

THUS,  IN  DISCUSSING  THIS  MATTER,  I  HOPE  PROPONENTS  OF  THE  BILL 
WILL  EXPLAIN  HOW  MUNICIPAL  ANNEXATION,  WHEN  COMBINED  WITH 
MUNICIPAL  BUY-OUTS  OF  COOPERATIVE  PROPERTY,  IS  A  SIGNIFICANT 
FACTOR  IN  LOAN  SECURITY  PROBLEMS.   TO  DATE,  IT  HAS  NOT  BEEN 
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EVIDENCED  THAT  THERE  IS  A  NEED  FOR  INCREASED  LOAN  SECURITY.   IN 
FACT,  OF  THE  OVER  $53  BILLION  DOLLARS  IN  LOANS  THAT  HAVE  BEEN 
DISTRIBUTED  TO  ELECTRIC  SUPPLIERS  SINCE  1936,  IT  WAS  REPORTED  IN 

1991  THAT  DURING  THAT  TIME  ONLY  TWO  DISTRIBUTION  BORROWERS  HAD 
DEFAULTED  ON  REA  LOANS  AMOUNTING  TO  LOSSES  TOTALING  ONLY 
$37,000. 

TODAY,  I  WOULD  APPRECIATE  HEARING  STATISTICS  TO  SUPPORT  THE 
ARGUMENT  THAT  ANNEXATIONS  ARE  ROBBING  A  SIGNIFICANT  SHARE  OF  THE 
CONSUMERS  FROM  RURAL  ELECTRIC  COOPERATIVES  WHEN,  ACCORDING  TO 
THE  RURAL  ELECTRIFICATION  ADMINISTRATION,  RURAL  ELECTRIC 
DISTRIBUTION  COOPERATIVES  ADDED  ALMOST  200,000  NEW  CUSTOMERS  IN 

1992  ALONE.   AS  I  UNDERSTAND  IT,  THE  COOPERATIVES'  CUSTOMER  BASE 
HAS  GROWN  EVERY  YEAR  SINCE  1936. 

I  HAVE  COMMUNICATED  WITH  REPRESENTATIVES  OF  ALABAMA'S  REA  AND 
COOPERATIVES  IN  MY  DISTRICT,  AND  HAVE  FOUND  OUT  THAT  THEY  ARE 
NOT  PUSHING  THIS  LEGISLATION,  AND  THAT  THEY  BUT  ARE  QUITE 
SATISFIED  WITH  ALABAMA  LAWS.   IF  THIS  LEGISLATION  IMPACTS 
ALABAMA  LAW  IN  ANY  NEGATIVE  WAY,  I  WILL  NOT  BE  ABLE  TO  SUPPORT 
THE  MEASURE.   HOWEVER,  I  WOULD  LIKE  TO  CONTINUE  WORKING  WITH  MS. 
LONG  TO  MAKE  SURE  THAT  ANY  UNANSWERED  QUESTIONS  ARE  SATISFIED. 

IN  LIGHT  OF  THESE  FACTS,  I  HOPE  THAT  PROPONENTS  OF  THE  BILL  WILL 
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TAKE  SERIOUSLY  REPRESENTATIVE  LONG'S  STATEMENT  INTRODUCING  THE 
BILL  IN  WHICH  SHE  EXPRESSED  A  WILLINGNESS  TO  CONSIDER  ADDITIONAL 
CHANGES  AND  ACCOMMODATIONS  BEFORE  MOVING  FORWARD  ON  THIS  ISSUE. 
I  HOPE  THAT  TODAY'S  HEARING  IS  THE  BEGINNING  OF  AN  EFFORT  TO 
FORCE  A  LEGISLATIVE  SOLUTION  TO  AN  ILL-DEFINED  "PROBLEM"  THAT 
HAS  PROVEN  QUITE  CONTROVERSIAL  IN  THE  PAST. 

THANK  YOU  MR.  CHAIRMAN. 
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Statement  of 

The  Honorable  Larry  Combest,  M.C. 

Subcommittee  on  Environment,  Credit  and  Rural  Development 

Committee  on  Agriculture 

May  4,  1994 


Mr.  Chairman,  I  want  to  welcome  NRECA  President  J.C.  Roberts  to  the  Subcommittee 
this  afternoon.  Mr.  Roberts,  of  course,  is  from  my  hometown  of  Lubbock,  and  I  appreciate 
all  the  work  he  has  done  over  the  years  for  rural  electrics  and  economic  development  in 
West  Texas.    I  look  forward  to  his  comments  about  the  need  for  H.R.  3790. 

Although  the  curtailment  of  utility  services,  which  H.R.  3790  seeks  to  correct,  affects  the 
national  program  responsibilties  of  the  Rural  Electrification  Administration  (REA),  I  want 
to  point  out  this  is  not  controversial  in  every  state.  For  instance,  even  though  Texas'  rural 
electrics  sympathize  with  the  problems  encountered  by  other  RECs  in  other  states,  we  are 
fortunate  that  the  annexation-condemnation  matter  is  not  an  issue  in  Texas  due  to  adequate 
protections  which  already  exist  in  state  law. 

Certainly,  there  are  broad  policy  issues  this  Committee  probably  needs  to  address. 
Should  an  REC  face  erosion  of  its  revenue  base  that  could  affect  its  ability  to  service  debt, 
then  it  is  the  proper  role  of  this  Committee  to  get  involved.  The  security  interest  of  the 
REA  should  be  protected  to  ensure  the  continued  viability  of  the  whole  system.  I  would 
hope  that  we  resolve  these  disputes  at  the  lowest  possible  governmental  level,  and  I  believe 
Ms.  Long's  legislation  seeks  to  do  that.  It  should  also  be  resolved  without  a  blanket  federal 
preemption.   Again,  H.R.  3790  appears  to  shy  away  from  such  outright  preemption. 
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Ms.  Long,  Mr.  Gunderson  and  others  have  given  considerable  thought  to  this  matter 
over  the  fall  and  winter.  The  American  Public  Power  Association's  views  on  this  bill  will  be 
an  important  part  of  the  Subcommittee's  consideration,  and  I  look  forward  to  hearing  those 
views  from  our  colleagues  and  Mr.  Hobart.  I  hope  we  can  resolve  this  issue  quickly.  Thank 
you,  Mr.  Chairman. 
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STATEMENT  OF  HON.  STEVE  GUNDERSON,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  WISCONSIN 

Mr.  GUNDERSON.  Mr.  Chairman,  I've  always  felt  all  of  you  on 
that  side  of  the  table  were  my  friends,  and  I  hope  when  I  get  done 
testifying  I  still  feel  that  way.  [Laughter.] 

Thank  you  very  much,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  join  my  good  friend  and  colleague,  the  gentlelady  from  In- 
diana, Ms.  Long,  in  cosponsoring  H.R.  3790,  the  Rural  Consumer 
Protection  Act,  and  am  appearing  before  you  today  to  testify  as  to 
its  provisions  and  intent,  and  in  so  doing,  I  want  to  first  commend 
you,  Mr.  Chairman,  and  our  ranking  miniority  member,  Mr.  Corn- 
best,  as  well  as  your  respective  staffs,  for  the  prompt  consideration 
of  this  important  issue  in  our  legislation. 

I  regret,  like  you  do,  Mr.  Chairman,  that  due  to  a  family  death, 
Ms.  Long  cannot  be  with  us.  I  ask  unanimous  consent  that  her 
statement  be  included  in  the  record.  Frankly,  I  would  like  it  ahead 
of  mine,  because  she's  really  the  lead  sponsor.  And  if  I  might  also 
ask  unanimous  consent  to  submit  testimony  on  behalf  of  a  number 
of  rural  electric  cooperatives  in  my  home  State  of  Wisconsin,  Mr. 
Chairman. 

Mr.  Johnson.  Without  objection,  they  are  received. 

[The  prepared  statements  of  the  rural  electric  cooperatives  ap- 
pear at  the  conclusion  of  the  hearing.] 

Mr.  GUNDERSON.  Thank  you. 

Five  years  ago,  the  National  Rural  Electric  Cooperative  Associa- 
tion established  a  special  committee  to  study  the  growing  loss  of 
rural  electric  cooperative  territory  and  customers  to  municipal  util- 
ities through  hostile  takeovers  resulting  from  annexations.  Their 
report  indicated  that  during  the  5-year  period  between  1985  and 
1989,  rural  electric  cooperatives  and  their  suppliers  lost  28,000  cus- 
tomers, representing  $14  million  in  annual  revenue  as  a  result  of 
condemnation  proceedings. 

During  those  5  years,  the  rural  electric  cooperatives  spent  an  ad- 
ditional $7.5  million  in  trying  to  defeat  takeover  attempts,  $7.5 
million  that  could  have  better  been  spent  elsewhere,  Mr.  Chair- 
man, but  for  those  takeover  attempts.  What's  worse,  the  report  fur- 
ther estimated  that  the  rural  electric  cooperatives  would  experience 
four  to  five  times  the  loss  of  territory  and  customers  in  the  5  years 
following  the  1990  report  than  in  the  5  years  preceding  that  report. 
And  unfortunately,  Mr.  Chairman,  those  results  have  come  to  pass. 
Let  me  tell  you  about  a  couple  of  takeover  attempts  in  my  home 
congressional  district  that  have  occurred  just  in  the  past  year. 

The  first  situation  involves  the  Vernon  Rural  Electric  Coopera- 
tive and  municipal  utility  for  the  village  of  Cashton,  Wisconsin. 
The  village  of  Cashton  had  annexed  land  for  a  new  industrial  park 
that  not  only  was  within  the  service  area  of  the  Vernon  Rural  Elec- 
tric Cooperative,  but  already  had  a  three-phase  REC  line  in  it. 

And  even  though  the  village  residents  voted  190  to  144  against 
the  condemnation  of  the  rural  electric  cooperative  line  in  a  referen- 
dum on  this  issue,  the  village  board  went  ahead  and  constructed 
an  1,800  foot  extension  of  its  closest  line  to  a  building  in  the  indus- 
trial park,  despite  the  fact  that  the  building  was  only  110  feet 
away  from  the  existing  rural  electric  cooperative  line.  Well,  not  sur- 
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prisingly,  the  Vernon  Rural  Electric  Cooperative  pursued  this  mat- 
ter legally. 

The  Wisconsin  Public  Service  Commission  recently  ruled  in  favor 
of  the  Vernon  Rural  Electric  Cooperative,  and  now  the  matter  is 
headed  to  court.  Thus  far,  two  utilities  have  spent  over  $50,000  in 
legal  fees  on  this  one  case.  That,  Mr.  Chairman,  in  my  opinion,  is 
a  waste  of  valuable  dollars. 

The  second  situation  involves  the  Barron  Rural  Electric  Coopera- 
tive and  municipal  utility  of  the  city  of  Rice  Lake,  Wisconsin.  Last 
year,  three  Barron  Rural  Electric  Cooperative  commercial  cus- 
tomers were  annexed  to  the  city  of  Rice  Lake.  Shortly  thereafter, 
the  Rice  Lake  municipal  utility  began  condemnation  proceedings 
against  the  Barron  Rural  Electric  Cooperative  for  the  right  to  pro- 
vide electrical  service  to  these  three  customers. 

As  in  the  Vernon  Rural  Electric  Cooperative/village  of  Cashton 
situation,  the  residents  of  Rice  Lake  defeated  the  proposed  con- 
demnation by  a  vote  of  962  to  707  in  a  referendum  held  just  a  few 
days  ago,  April  5,  1994.  Now  time  will  only  tell  whether  the  Rice 
Lake  municipal  utility  will  take  further  action  that  will  put  this 
matter  in  court  as  well. 

This  situation  has  become  serious  enough  for  the  Administrator 
of  the  Rural  Electrification  Administration  to  suggest  in  a  July  23, 
1993,  letter  to  Senator  Leahy  that  portions  of  its  $32  billion  loan 
portfolio  may  be  in  jeopardy  from  the  continued  erosion  of  prime 
customers  from  the  rural  electric  cooperatives,  when  he  said:  'This 
provision,  the  protection  of  rural  electric  cooperative  territorial  in- 
tegrity, would  help  protect  the  feasibility  and  security  of  outstand- 
ing REA  loans.  Any  loss,  high  density/high  growth  or  high  margin 
producing  service  territory  will  have  long  term  adverse  impacts  on 
REA  financed  rural  electric  cooperatives.  The  taking  of  lucrative 
loads  and  service  territory  of  REA  financed  cooperatives  results  in 
higher  electric  costs  and  hence,  an  additional  financial  burden  on 
REA  beneficiaries  remaining  in  the  cooperative's  electrical  system." 

Clearly,  Mr.  Chairman,  fundamental  fairness  as  well  as  our  con- 
gressional duty  to  safeguard  the  Treasury  of  the  United  States,  re- 
quires us  to  establish  some  criteria  concerning  the  takeover  of 
rural  electric  cooperative  territory  or  customers  which  serve  as  the 
very  basis  for  repaying  REA  loans.  H.R.  3790  does  just  that. 

As  my  colleague,  the  gentlelady  from  Indiana,  describes  in  her 
prepared  testimony,  H.R.  3790  would  extend  territorial  protection 
to  recipients  of  REA  loans  identical  to  that  which  has  been  afforded 
to  recipients  of  rural  water  loans  for  decades  with  one  important 
exception. 

If  an  independent  third  party  finds  that  the  transfer  of  rural 
electric  cooperative  territory  and/or  customers  from  an  REC  to  a 
municipal  utility,  now,  not  an  investor-owned  or  other  utility, 
would:  One,  be  in  the  public  interest;  two,  benefit  customers  in  the 
area  to  be  transferred;  and  three,  not  adversely  impact  rural  elec- 
tric customers  residing  outside  the  area  to  be  transferred,  then  the 
transfer  may  go  forward  under  the  applicable  law  of  the  State  in 
which  the  utilities  are  located. 

In  short,  these  Federal  criteria  are  not  a  substitute  for  a  deter- 
mination of  necessity  and  just  compensation  under  any  State's  law. 
But  rather,  they  establish  a  standard  of  fairness  which  must  be  at- 
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tained  before  any  other  proceedings  may  commence  under  applica- 
ble State  law.  In  this  way,  we  consider  the  impact  of  a  proposed 
territorial  takeover  on  everyone  who  is  potentially  affected  by  the 
action,  customers  inside  the  territory,  customers  outside  the  terri- 
tory, and  the  Federal  taxpayers. 

Accordingly,  Mr.  Chairman,  I  urge  your  prompt  and  positive  con- 
sideration of  H.R.  3790  and  once  again  commend  you  for  holding 
this  hearing  today.  Thank  you. 

[The  prepared  statement  of  Mr.  Gunderson  appears  at  the  con- 
clusion of  the  hearing.] 

Mr.  JOHNSON.  Thank  you,  Mr.  Gunderson,  for  your  excellent  tes- 
timony on  this  legislation. 

Are  the  standards  by  which  the  third  party  would  make  a  deter- 
mination about  whether  the  annexation  may  go  forward  drawn  in 
such  a  way  that  virtually  any  annexation  could  be  seen  as  having 
some,  even  if  minimal,  adverse  impact  on  consumers  residing  out- 
side the  area?  Do  you  see  the  standards  being  set  up  in  such  a  way 
that  it  would  virtually  prohibit  annexations  of  rural  electric  service 
areas? 

Mr.  Gunderson.  No,  I  don't,  Mr.  Chairman.  Because  we're  talk- 
ing about  a  significant  impact.  If  you  will  look  at  any  public  service 
commission,  their  precedent  is  not  any  impact  down  to  the  final 
cent  or  impact  of  revenue.  As  a  matter  of  fact,  I  will  tell  you  that 
there  are  some  rural  electric  cooperatives  in  this  country  that  are 
a  little  bit  hesitant  that  we  haven't  put  in  stronger  language, 
frankly,  in  terms  of  who  that  third  party  ought  to  be  and  what 
their  considerations  ought  to  be.  There  is  some  feeling  that  in 
many  States  the  public  service  commission,  because  it  traditionally 
works  with  the  municipal  electric  cooperatives,  may  have  an  insti- 
tutional bias  in  that  direction. 

So  it  is  my  opinion  that  this  commission  and  the  State,  if  that's 
what  the  Governor  or  the  State  legislature  so  chooses  to  be  the 
third  party,  will  obviously  treat  this  as  they  would  any  consider- 
ation of  a  municipal  or  other  public  service  utility  issue.  If  they 
choose  not  to  do  that  and  set  up  a  separate  entity,  I  can  assure  you 
that  in  that  State,  there  is  going  to  be  consultation  between  both 
the  municipals  and  the  rural  electrics  as  to  what  that  process  and 
who  that  party  ought  to  be  to  serve  as  that  third  party. 

Mr.  JOHNSON.  Given  the  fact  that  we  have  a  mixed  track  record, 
as  I  understand  it,  in  the  States,  some  States  have  a  history  of 
quite  good  cooperation,  other  States  seem  to  suffer  from  chronic 
conflict  of  one  kind  of  another,  would  you  agree  that  the  only  real 
justification  for  a  Federal  intervention  to  set  up  Federal  standards 
would  be  if  there  is  indeed  a  provable  circumstance  where  the  fis- 
cal viability  of  the  rural  electrics  is  indeed  at  risk  because  of  these 
annexations? 

Mr.  Gunderson.  That's  the  primary  concern. 

Mr.  Johnson.  The  main  underlying  concern? 

Mr.  Gunderson.  I  think  it  ought  to  be  the  primary  concern  but 
not  the  only  concern,  Mr.  Chairman,  because  part  of  the  problem 
under  existing  statute  is  that  the  rural  electric  cooperatives  in  es- 
sence have  been  created  by  the  Federal  Government  and  as  a  re- 
sult in  many  States  there  is  simply  not  a  basis  or  an  ability  for  a 
State  institution  like  a  public  service  commission  to  go  in  and  to 
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resolve  disputes.  What  we're  trying  to  do  here  is  set  up  a  process 
to  resolve  these  disputes  or  hear  them,  as  well  as  to  provide  a  basis 
of  consideration  which  is  the  Federal  taxpayers'  involvement  in  any 
NRECA  loans. 

Mr.  JOHNSON.  Mr.  Barrett. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman. 

Steve,  a  refresher.  Didn't  we  revisit,  or  didn't  we  visit  this  issue 
a  year  ago,  in  1993? 

Mr.  Gunderson.  We  considered  this  as  a  part  of  reconciliation, 
Mr.  Barrett,  and  the  decision  was  made,  and  perhaps  proper  at 
that  time,  there  was  enough  controversy  in  reconciliation  that 
when  you  bring  a  new  issue  like  this  in  which  had  not  held  a  pub- 
lic hearing  at  that  point  in  time,  I  think  many  people  legitimately 
said  we're  not  necessarily  against  resolving  this  issue. 

But  we  do  think  because  of  the  intense  conflict  that  has  occurred 
in  this  country,  frankly  between  the  REC's  and  the  municipal  that 
we  ought  to  at  least  do  what  we're  doing  here  this  afternoon,  hold 
a  hearing,  and  I  will  tell  you  also  that  I  think  based  on  that  experi- 
ence, the  language  that  you  have  in  front  of  you  is  frankly  much 
improved  over  the  language  that  was  being  considered  as  a  part  of 
the  reconciliation  legislation. 

Mr.  Barrett.  So  it  was  dropped  in  conference  and  we  didn't  vote 
on  it? 

Mr.  Gunderson.  It  was  dropped  without  prejudice.  I  mean,  it 
was  not  defeated  because  people  were  against  the  concept.  It  was 
simply  considered  that  it  was  an  issue  that  perhaps  ought  to  be 
saved  for  a  later  date  and  a  more  comprehensive  review.  I  would 
point  out  that  it  was  included  in  the  House  bill,  if  you  recall,  and 
where  it  was  dropped  was  in  conference  in  the  Senate. 

Mr.  Barrett.  In  the  conference? 

Mr.  Gunderson.  Yes. 

Mr.  Barrett.  Thank  you. 

The  chairman  has  intimated  that  not  all  States  are  alike,  and 
they  certainly  aren't,  I  know  my  State  is  a  public  power  State,  I 
think  the  only  one.  But  we  don't  all  have  the  same  type  of  system, 
and  I  guess  feeding  off  of  the  chairman's  comments,  I'm  wondering 
why.  Our  system  works  very  well  and  the  power  review  board  is 
ultimately  the  referee.  And  we've  got  a  very  good  track  record.  Do 
you  have  any  comments  on  why  other  States  cannot,  do  not,  have 
not  done  anything  similar  without  Federal  interference? 

Mr.  Gunderson.  As  I  indicated  to  the  chairman,  there  is  a  belief 
in  a  lot  of  States  that  they  simply  do  not  have  the  authorization 
in  terms  of  a  public  service  commission  to  deal  with  issues  involv- 
ing the  rural  electric  cooperatives.  And  so  what  we're  trying  to  do 
for  those  States  is  establish  under  Federal  statute  that  they  clearly 
do  have  the  authority  to  hear  these  kinds  of  cases  and  to  make  a 
recommendation  or  determination. 

Mr.  Barrett.  They  do  not  have  the  authority  now? 

Mr.  Gunderson.  There  is  a  perception  there,  I'm  not  a  lawyer 
and  I  think  you  could  have  a  panel  debate  that,  but  clearly  in 
many  States,  there's  the  perception  that  they  do  not  have  that  au- 
thority. And  what  we've  tried  to  do  is  be  as  flexible  as  possible  in 
drafting  this  language  to  frankly  allow  each  State  to  recognize  the 
uniqueness  of  its  State's  regulatory  system. 
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Mr.  Barrett.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  Mr.  Sarpalius. 

Mr.  Sarpalius.  Thank  you,  Mr.  Chairman. 

Can  you  tell  what  the  magnitude  of  the  problem  is  to  justify  this 
legislation? 

Mr.  GUNDERSON.  I  am  told  that  when  the  co-ops  testify,  they  will 
indicate  that  there  are  roughly  over  50  cases  ongoing  at  the 
present  time  across  the  country  where  there  are  these  kinds  of  dis- 
putes. And  as  the  study  that  I  referred  to  in  my  testimony  will  ar- 
ticulate, we've  not  only  had  a  significant  problem  in  the  past  in 
terms  of  annexation  but  we  are  projecting  four  to  five  times  as 
much  from  here  to  the  future. 

So  I  think  it's  a  problem  that's  already  occurred,  it's  even  a 
greater  concern  as  to  how  much  of  it  is  going  to  occur  in  the  future. 
And  that's  why,  frankly,  Mr.  Sarpalius,  I  think  you're  going  to  see 
strong  testimony  from  the  Department  of  Agriculture  in  support  of 
this  legislation.  Because  they,  as  the  chairman  mentioned  earlier, 
are  very  concerned  about  what  the  potential  impact  is  to  the  finan- 
cial integrity  of  rural  electric  cooperative  loans. 

And  as  we  in  this  committee  move  more  and  more  toward  sug- 
gesting to  these  rural  electric  cooperatives  that  they  have  to  obtain 
their  financing  in  the  private  sector  as  opposed  to  direct  Govern- 
ment loans,  I  think  we  would  be  remiss  and  frankly  be  making  a 
major  error,  if  at  the  same  time  we  allowed  them  to  be  put  totally 
at  risk  in  terms  of  the  very  territorial  revenue  that  is  the  basis  and 
collateral  for  the  private  sector  loans  we're  asking  them  to  get. 

Mr.  Sarpalius.  What  impact  do  you  think  this  would  have  on 
States  that  have  public  utility  commissions  to  address  these  types 
of  disputes,  and  why  should  an  arbitration  process  be  necessary  in 
States  that  have  public  utility  commissions? 

Mr.  Gunderson.  Well,  frankly,  a  State  that  has  that  could  sim- 
ply adapt  that  as  the  process  for  reconciliation  under  our  legisla- 
tion. We're  very  careful  to  give  States  maximum  flexibility  as  to 
how  they  will  hear  these  disputes. 

Mr.  Sarpalius.  All  right.  That's  all  for  now. 

Mr.  Gunderson.  Thank  you. 

Mr.  Johnson.  Mr.  Ewing. 

Mr.  Ewing.  Mr.  Gunderson,  a  question  on  the  other  side  of  the 
story  as  to  the  downside  for  municipalities.  I  think  it's  fairly  obvi- 
ous that  if  you're  a  cooperative  and  you  have  invested  in  serving 
an  area  and  then  someone  comes  in  and  takes  it  away  from  you, 
you've  had  an  economic  loss  that  could  be  difficult  to  adjust  to. 
What  is  the  other  side  of  that  story?  What  would  be  the  downside 
of  this  legislation  as  far  as  municipalities? 

Mr.  Gunderson.  Well,  the  downside  is  that  if  you  have  annex- 
ation, frankly,  you  would  like  total  annexation,  you  would  like  all 
the  benefits  from  that,  which  of  course,  all  of  your  utilities  become 
a  part  of  that.  I  think  we  understand  that.  I  think  we  need  to  rec- 
ognize, though,  as  adults,  that  there  is  a  winner  and  a  loser  in 
that.  This  is  not  a  zero  sum  game  per  se  that  only  affects  one 
party. 

And  so  what  we've  tried  to  do  is  establish  a  process  where  there 
is  a  dispute.  And  I  would  point  out,  this  legislation  makes  it  very 
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clear  that  you  can  waive  this  whole  hearing  process  where  there 
is  an  agreement  between  the  rural  electric  cooperative  and  the  mu- 
nicipality. 

Mr.  Ewing.  Has  there  been  any  consideration  in  this  legislation 
to  a  phase-in  whereby  the  cooperative  might  phase  out  their  service 
over  a  period,  an  extended  period  of  time,  to  the  municipality? 

Mr.  GUNDERSON.  I  think  that  is  certainly  an  option  that  would 
be  available  to  the  State  hearing  examiner,  whoever  that  might  be, 
that  they  could  come  up  with  a  ruling  that  says,  for  example,  we 
side  with  the  rural  electric  cooperative,  or  we  side  with  the  munici- 
pal, or  we  believe  that  the  fair  and  equitable  conclusion  of  this  dis- 
pute is  that  part  of  the  property  go,  not  another  part,  or  that  there 
be  a  phase-in  of  the  transfer.  I  mean,  all  of  those  are  options  that 
I  think,  they  could  be  considered. 

Mr.  Ewing.  Under  the  wording  of  this  bill,  that  would  be  a  possi- 
bility? 

Mr.  GUNDERSON.  If  it  is  not,  I  personally  would  support  changing 
that.  I'm  told  by  staff  that  it  is  included. 

Mr.  Ewing.  Thank  you. 

Mr.  Johnson.  Mr.  Holden. 

Mr.  Holden.  Thank  you,  Mr.  Chairman,  and  I  thank  Mr.  Gun- 
derson  for  his  testimony  and  for  his  hard  work,  along  with  Ms. 
Long,  on  this  bill. 

I  have  one  concern,  and  one  question  I  would  like  to  ask,  and  it's 
similar  to  some  of  the  questions  that  my  colleagues  have  asked. 
Steve,  Pennsylvania  already  has  a  territorial  law  that  has  worked 
out  to  the  agreement  of  both  the  municipal  electric  and  the  co-ops. 
And  I've  been  contacted  by  my  State's  rural  electric  association, 
and  they  are  concerned  that  this  bill,  should  it  become  law,  would 
negate  the  State  law  that  is  already  on  the  books.  Can  you  explain 
to  me  how  such  an  agreeable  State  law  would  be  impacted  by  this 
legislation? 

Mr.  GUNDERSON.  I  understand  your  concern.  And  Pennsylvania 
is  lucky,  very  frankly,  that  they  have  a  process  between  the  co-ops 
and  municipal  electric  to  do  just  that.  I  only  wish  that  my  home 
State  of  Wisconsin  was  in  such  a  situation.  I  wouldn't  have  the 
problem  that  I  have  on  this  issue.  Your  question  has  a  direct  an- 
swer in  section  2  of  the  bill,  which  I  mentioned  earlier,  which  al- 
lows any  co-op  to  waive  the  provisions  of  this  legislation  if  they 
prefer  to  proceed  immediately  under  State. 

On  page  2  of  H.R.  3790,  lines  11  through  14,  a  borrower  of  an 
electric  loan  made  or  guaranteed  under  this  act  may  agree  to  waive 
part  or  all  of  the  protection  afforded  by  subsection  A.  Now,  also  re- 
member what  I  mentioned  earlier,  that  we  give,  I  think,  maximum 
flexibility  to  the  States  in  determining  how  they  will  implement 
this.  And  if  you  have  a  process  that's  already  doing  that,  I  don't 
know  why  you  wouldn't  simply  implement  this  through  the  process 
that's  already  in  effect. 

Mr.  Holden.  Thank  you. 

Mr.  Johnson.  Mr.  Minge. 

Mr.  MlNGE.  Mr.  Gunderson,  there's  a  provision  of  the  law  that 
has  been  proposed  that  indicates  that  if  the  annexation  or  the  take- 
over is  not  in  the  best  interests  of  the  members  of  the  cooperative 
that  it  would  not  be  acceptable.  Could  you  explain  how  this,  wheth- 
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er  this  would  act  as  an  absolute  prohibition,  in  effect,  because  you 
would  be  improving  the  density  factor  for  a  cooperative  by  allowing 
it  to  retain  developing  territory,  and  as  a  consequence,  I  wonder  if 
there  would  ever  be  a  situation  where  it  would  be  in  the  best  inter- 
est of  the  cooperative  to  allow  a  takeover  to  occur? 

Mr.  GUNDERSON.  Well,  we've  tried  to  be  very  broad  in  the  defini- 
tion and  frankly,  allow  the  Department  of  Agriculture  to  more 
broadly  define  this  language.  But  I  would  point  out  to  you,  as  I  did 
to  the  chairman  earlier,  first  of  all  we  are  giving  States  the  author- 
ity to  set  up  the  procedure  in  their  State  in  which  they  would  hear 
this.  We  anticipate  that  in  most  States  some  form  of  a  public  serv- 
ice commission  would  do  that. 

As  I  mentioned  earlier,  I  think  public  service  commissions  recog- 
nize by  their  professional  expertise  that  there  are  mutual  interests 
on  each  side,  and  they  have  to  balance  those  interests.  So  it's  not 
an  automatic  excluder,  not  meant  to  be  an  automatic  excluder.  Ac- 
tually, as  I  mentioned  earlier,  there  is  some  concern  by  the  rural 
electric  co-ops  that  because  the  municipal  traditionally  work  with 
the  public  service  commissions  in  their  State,  there  may  be  an  in- 
stitutional bias  in  favor  of  the  municipal  rather  than  the  REC's. 

Mr.  MlNGE.  Thank  you. 

Mr.  JOHNSON.  What  would  your  response  be,  Mr.  Gunderson,  to 
the  thought  that  the  legislation  be  modified  so  that  it  is  clarified 
that  States  that  want  to  follow  this  process  with  a  third  party  ap- 
proach have  in  fact  the  authority  to  do  it,  but  if  the  States  are  sat- 
isfied with  their  existing  approach  to  territorial  service  jurisdic- 
tional issues  that  they  can  retain  that  approach? 

Mr.  Gunderson.  I  would  hope  I  have  a  reputation  of  being  coop- 
erative and  open-minded  and  willing  to  consider  anything,  and  I'm 
happy  to  further  discuss  this  with  you.  I  would  point  out  that  there 
are  two  goals  of  this  bill,  one  of  those  is  to  resolve  disputes.  And 
certainly,  if  a  State  has  that,  I  commend  them  in  that  regard.  I 
would  suggest,  however,  there  is  a  second  concern,  as  I  mentioned 
earlier,  and  that  is  the  financial  concern  of  REC  loan  integrity. 

And  certainly  we  on  this  committee,  and  I  think  we  in  the  Con- 
gress have  to  be  concerned  not  only  about  the  ability  to  repay  exist- 
ing loans,  but  second,  as  I  mentioned  earlier,  the  reality  that  as  we 
force  the  rural  electric  cooperatives  to  seek  more  and  more  private 
financing,  we  have  to  understand  that  there  has  to  be  some  protec- 
tion of  the  very  collateral  that  they're  going  to  use  as  a  basis  for 
getting  those  loans. 

So  it  isn't  just  a  matter  of  an  exclusive  local  interest.  Because  it 
is  that  plus,  very  frankly,  a  Federal  taxpayer  financial  interest  as 
well.  And  I  think  we  need  to  try  to  reconcile  both  of  those. 

Mr.  Johnson.  Very  good.  I  remain  somewhat  concerned  about 
the  need  to  take  another  look  at  language,  as  Mr.  Minge  and  I 
have  noted,  that  we  not  set  up  criteria  that  would  create  virtual 
absolute  prohibition  to  annexation.  Because  I  can  envision  very  few 
instances  where  an  annexation  wouldn't  be  perceived  as  negative 
to  the  remaining  rural  citizens  of  the  REC.  But  that's  a  matter  of 
working  with  that  language,  and  that  point  has  been  raised. 

Mr.  Gunderson.  And  Mr.  Chairman,  I  want,  on  that  point,  it  is 
not  my  intent,  and  I  believe  I  speak  for  Ms.  Long,  it  is  not  her  in- 
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tent  to  preclude  any  annexation  of  territory  in  this  country.  That's 
not  the  intent  of  this  legislation. 

Mr.  Johnson.  Mr.  Ewing  I  believe  had  a  follow-up  question. 

Mr.  Ewing.  Does  this  legislation  apply  at  all  to  annexation  of  ter- 
ritory served  by  private  companies? 

Mr.  Gunderson.  Not  to  my  knowledge. 

Mr.  EWING.  Wouldn't  that  problem  exist,  too,  when  a  municipal- 
ity takes  over  a  part  of  a  private  company  just  like  they  would  for 
a  co-op? 

Mr.  Gunderson.  It  is  something  that  I  would  suggest  in  some 
States  could  exist,  and  we  may  want  to  consider 

Mr.  Ewing.  But  this  doesn't  affect  that  at  all? 

Mr.  Gunderson.  This  does  not. 

Mr.  Ewing.  Thank  you. 

Mr.  Johnson.  Does  any  other  member  of  the  panel  have  a  ques- 
tion they  feel  absolutely  compelled  to  ask  right  now?  [Laughter.] 

If  not,  we  want  to  thank  Mr.  Gunderson  for  your  insight  on  this 
important  legislation,  and  we  will  continue  our  dialog  with  you, 
and  thank  you  again  for  your  testimony  today. 

Mr.  Gunderson.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Johnson.  The  second  panel  consists  of  Mr.  Wally  Beyer,  who 
is  the  Administrator  of  the  Rural  Electrification  Administration, 
U.S.  Department  of  Agriculture  in  Washington.  Welcome,  Mr. 
Beyer. 

And  your  testimony  will  be  received  in  full  for  the  record,  and 
you  may  choose,  if  you  wish,  to  summarize  or  to  address  your  state- 
ment however  you're  most  comfortable.  Upon  the  conclusion  of 
that,  we  will  go  to  panel  questions. 

Mr.  Pomeroy.  Mr.  Chairman,  before  the  testimony  of  Mr.  Beyer, 
I  want  to  take  the  opportunity  to  give  a  little  further  introduction 
to  Mr.  Beyer. 

Mr.  Johnson.  Mr.  Pomeroy  is  recognized  by  the  Chair. 

Mr.  Pomeroy.  Mr.  Beyer  is  a  constituent  of  mine,  he  comes  to 
this  position  with  better  than  30  years  managing  one  of  North  Da- 
kota's most  successful  rural  electric  cooperatives,  Vendry  Electric, 
near  Minot,  North  Dakota.  He  came  to  this  position  with  a  back- 
ground as  an  engineer,  and  has  been  a  real  leader,  not  just  in  the 
North  Dakota  rural  electric  cooperative  movement,  but  nationally 
as  well.  Clearly,  we  could  not  have  someone  with  more  of  a  hands- 
on  expertise  in  the  concerns  of  rural  electrification  than  my  con- 
stituent and  friend,  Wally  Beyer. 

Wally,  it's  just  awfully  good  to  see  you  here. 

Thank  you. 

STATEMENT  OF  WALLY  BEYER,  ADMINISTRATOR,  RURAL 
ELECTRIFICATION  ADMINISTRATION,  U.S.  DEPARTMENT  OF 
AGRICULTURE 

Mr.  Beyer.  Thank  you  very  much,  Congressman  Pomeroy.  I  just 
want  to  tell  you  that  I  intend  to  maintain  my  voting  rights  in 
North  Dakota.  [Laughter.] 

Thank  you  again,  Mr.  Chairman.  In  appreciation  for  your  time, 
I  will  indeed  summarize  my  testimony  with  some  brief  remarks. 

I  appreciate  the  opportunity  to  appear  before  you  today  and  to 
present  the  views  of  the  administration  on  a  problem  that  could 
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frustrate  the  mission  of  the  Rural  Electrification  Administration  to 
finance  borrowers  who  provide  and  maintain  reasonably  priced 
electric  service  and  promote  economic  development  in  rural  areas. 
The  problem  of  unregulated  taking  of  rural  electric  cooperative 
service  territories  and  facilities  by  municipally  owned  systems  is 
appropriate  for  your  committee  to  be  addressing. 

The  administration  believes  that  Federal  legislation  may  be  re- 
quired to  serve  the  best  interests  of  the  REA  program,  the  tax- 
payer, and  rural  America  as  well.  The  administration  strongly  sup- 
ports the  concept  of  a  fair  hearing  mechanism  as  proposed  in  H.R. 
1790  as  a  means  of  addressing  this  problem. 

REC's  provided  affordable  electric  service  to  their  areas  when  no 
one  else  wanted  to  do  that,  and  with  low  density  consumers  and 
high  cost  of  construction.  Today,  there  are  over  900  Federal/local 
partnerships  serving  25  million  rural  Americans  in  46  States,  with 
an  REA  portfolio  of  $39  billion — loan  dollars.  Competition  is  an  in- 
creasingly important  part  of  the  rapidly  changing  utility  industry. 

In  most  rural  areas,  the  cost  of  providing  electric  service  is  much 
higher  than  in  urban  areas.  But  by  being  able  to  serve  some  of  the 
more  densely  settled  areas,  REC's  can  balance  those  extra  costs  of 
serving  the  remote  areas.  In  many  cases,  the  target  of  an  unregu- 
lated taking  is  an  area  that  was  developed  decades  earlier  with 
REA  financed  rural  electric  cooperatives,  and  has  only  become 
more  lucrative  due  to  the  growth  loads. 

A  variety  of  methods  can  be  employed  by  municipal-owned  elec- 
tric systems  to  acquire  REC  loads,  which  in  turn  may  affect  its 
generating  and  transmission  cooperative.  Cherry  picking  is  one 
method,  plucking  out  a  choice  load  outside  of  the  city.  Keyhole  an- 
nexation, municipal  system  maintains  a  contiguous  line  of  annex- 
ation until  it  encircles  a  lucrative  load  area.  This  is  done  because 
the  municipal-owned  utility  must  have  a  contiguous  service  reach 
to  a  designated  area. 

Strip  annexation,  targeting  of  lucrative  loads  that  often  develop 
in  rural  areas  as  a  result  of  new  development,  such  as  an  airport, 
a  highway  exchange,  a  shopping  center,  manufacturing  facilities, 
that  have  developed  in  an  REC  duly  certified  service  area.  Exam- 
ples of  unregulated  taking  and  the  impacts  is  as  follows.  The  South 
Louisiana  Electric  Cooperative  Association  had  all  of  its  electric 
distribution  facilities  and  its  consumers  taken  within  the  Morgan 
City  city  limits.  Another  city,  Houma,  then  indicated  its  interest  in 
the  SLECA  property  and  consumers.  The  loss  constitutes  a  gross 
revenue  loss  of  over  $1.5  million  annually,  and  a  net  loss  to  its 
power  supplier,  Cajun  Electric,  of  over  $1  million. 

Southwest  Louisiana  Electric  Membership  Corporation  lost  serv- 
ice territory  area  to  the  cities  of  Lafayette,  Abbeville,  and 
Opelousas.  This  has  resulted  in  a  loss  since  1962  of  over  $44.9  mil- 
lion in  margins  for  SLEMCO  and  $140  million  in  lost  revenue  as 
its  stranded  investment  for  the  Cajun  Power  Supply  Cooperative. 

Jackson  Purchase  Electric  Cooperative  Corporation  in  Kentucky 
faces  an  immediate  loss  of  $2.6  million  in  revenue  per  year  if  it 
loses  its  lucrative  commercial  loads  to  a  municipal.  The  power  sup- 
ply borrower  in  this  case  would  lose  approximately  $2  million  in 
annual  revenue. 
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All  of  these  methods  of  acquiring  the  service  territory  and  the  fa- 
cilities of  a  REA-financed  REC  by  municipal-owned  utilities  have 
the  same  result.  It  denies  the  member-owners  the  benefit  of  lucra- 
tive load  growth  in  the  overall  system,  it  causes  the  remaining 
members  to  be  left  with  the  potential  of  higher  rates  due  to  the  loss 
of  loads,  and  the  electric  service  area,  the  electric  business  day,  a 
highly  competitive  business,  these  REC's  cannot  tolerate  that.  And 
of  course,  we're  talking  about  the  loan  security  ramifications  for 
USDA  and  the  Federal  Government. 

Stranded  investment  at  the  generation  and  transmission  level,  in 
many  cases,  is  not  recognized.  In  many  cases,  the  investment  at 
the  power  supply  level  exceeds  three  times  the  investment  at  the 
distribution  level.  This  is  a  great  concern  to  us  at  REA,  on  the  out- 
standing loans,  since  the  economies  of  service  territories  and  loads 
of  the  power  supply  directly  affect  their  ability  to  repay  the  Gov- 
ernment loans. 

Demand  side  management  and  integrated  resource  planning  are 
processes  that  are  increasingly  important  to  electric  utilities,  rural 
electric  included,  as  a  means  of  increasing  efficiencies  and  reducing 
operating  costs.  These  takings  frustrate  the  coordination  needed  to 
plan  and  implement  DSM  and  IRP  techniques,  which  in  turn  affect 
the  financial  stability  of  the  rural  electric  and  their  ability  to  repay 
taxpayer  loan  dollars. 

Compensation  is  of  great  concern  in  relation  to  this  issue.  The 
compensation  paid  to  cooperatives  in  the  case  of,  in  these  cases  of 
condemnation,  varies  greatly.  It  usually  does  not  compensate  the 
borrower  for  the  stranded  investment  in  the  excess  capacity  of  the 
power  supply  system.  Any  compensation  package  must  include  the 
stranded  investment  to  the  power  supply  system  in  this  loss. 

Mr.  Chairman,  and  members  of  the  committee,  in  closing,  I  want 
to  say  that  the  cooperative  system,  member-owned  rural  electric  co- 
operatives, will  continue  to  be  an  important  solution  to  the  chal- 
lenges ahead  in  addressing  the  development  of  infrastructure,  new 
wealth  creation,  and  the  jobs  in  rural  America.  Territorial  integrity 
is  a  critical  issue  for  the  REA  program  and  for  REC  borrowers  in 
maintaining  their  financial  integrity  into  the  future.  If  rural  Amer- 
ica and  the  Nation  as  a  whole  are  to  remain  globally  competitive 
and  prosper,  REA  borrowers  must  remain  financially  strong. 

Mr.  Chairman  and  members  of  the  committee,  this  concludes  my 
brief  remarks. 

[The  prepared  statement  of  Mr.  Beyer  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Beyer.  And  thank  you  as  well  for 
your  leadership  down  at  REA. 

Your  testimony  states  that  Federal  legislation  may  be  required 
to  serve  the  interests  of  the  REA  program,  taxpayers  and  rural 
America,  and  the  administration  strongly  supports  the  concept  of 
a  fair  hearing  mechanism.  That's  not  the  hardest-hitting  endorse- 
ment of  this  legislation  I've  ever  heard.  But  do  you  at  this  point 
take  any  position  specifically  on  H.R.  3790,  or  would  you  prefer  at 
this  point  to  leave  your  language  couched  a  bit  in  those  conditional 
terms? 

Mr.  Beyer.  Mr.  Chairman  and  members  of  the  committee,  I 
think  we'd  prefer  at  this  time,  we  certainly  support  a  fair  hearing 


32 

concept,  as  stated  before,  whether  it  be  an  existing  public  service 
commission  or  where  it  be  some  other  State  mechanism.  We  feel 
it's  important,  and  we'd  be  most  happy  to  work  with  the  committee 
on  whatever,  however  we  can  in  that  respect. 

Mr.  Johnson.  The  more  fundamental  question  is  whether  we, 
the  REA  has  a  problem  that  requires  additional  Federal  legislation. 
Could  you  elaborate  a  bit  on  what  role  the  REA  currently  plays 
when  a  rural  co-op,  and  in  turn  the  REA's  loan  portfolio,  is  threat- 
ened by  annexation?  What  do  you  do  currently  under  those  cir- 
cumstances? 

Mr.  Beyer.  Well,  we  serve,  Mr.  Chairman  and  members  of  the 
committee,  we  have  what's  called  a  section  7  authority  in  the  act, 
which  simply  says  that  the  Administrator  must  approve  disposition 
of  assets.  So  that's  a,  I  would  say,  a  small  lever.  But  in  fact,  it's 
not  a  big  hammer,  so  to  speak.  In  many  cases,  these  municipal  un- 
regulated takings  happen,  and  we  have,  the  borrowers  will  contact 
us,  we  work  with  the  borrowers  in  trying  to  mitigate  some  of  this 
stuff.  It  varies  all  over  the  country,  as  you  all  know,  from  State  to 
State.  Some  of  the  borrowers  and  their  municipals  get  along  and 
work  some  of  this  out. 

One  of  our  main  concerns  is  the  stranded  investment  to  the  gen- 
eration and  transmission  cooperatives.  In  testimony  that  I  have 
submitted  for  the  record,  Mr.  Chairman,  it  points  that  out  fairly 
well,  in  the  case  of  some  of  the  Louisiana  rural  electric  cooperatives 
and  that  G&T  down  there,  Cajun  Electric.  That's  a  big  impact,  and 
as  time  goes  on,  it's  an  increasingly  large  concern  for  loan  security 
for  us. 

Mr.  Johnson.  Some  of  the  severest  criticism  directed  at  the  REA 
by  various  television  programs  and  media  outlets  has  been  the  con- 
tinued REA  service  to  affluent  suburbs  that  are  no  longer  agri- 
culturally oriented.  Yet  surrendering  those  areas  to  a  municipal 
annexation  will  almost  in  every  instance  reduce  the  fiscal  sound- 
ness of  your  portfolio.  Do  you  see  any  instances  where  annexation 
by  a  municipality  is  in  fact  justifiable  and  a  sound  management 
step  to  take? 

Mr.  Beyer.  Mr.  Chairman  and  members  of  the  committee,  first 
of  all,  the  first  part  of  your  question,  I  see  the  Hilton  Head  ads  and 
all  that  as  well,  and  frankly,  I  think  that's  a  blessing  for  those 
rural  electrics.  Those  systems  that  are  blessed  with  a  large  load  of 
a  large  concentration  of  load,  a  high  density,  are  better  able  to 
serve  the  entire  membership.  And  some  of  those  memberships,  in 
particularly  down  there  in  that  Hilton  Head  area,  are  very  poor 
folks.  And  that's  a  real  blessing  for  that  system.  I  think  it  ought 
to  be  viewed  in  that  respect. 

We're  very  concerned  about  resolution,  a  public  resolution  body 
of  some  type  to  these  disputes.  We're  very  concerned  about  loan  se- 
curity in  that  respect,  and  we're  very  concerned  about  adequate 
compensation.  In  many  cases,  there  is  no  compensation  or  there  is 
minuscule  compensation.  And  certainly,  if  there's  a  hearing  oppor- 
tunity then  some  of  these  issues  could  be  resolved. 

Mr.  Johnson.  I  have  some  questions  submitted  to  me  by  Ms. 
Long,  some  of  which  I'll  ask  during  the  course  of  the  panel  discus- 
sion, and  some  of  which  I'll  just  simply  submit,  particularly  if  I 
think  they've  been  covered  in  other  ways. 
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But  thank  you,  Mr.  Beyer.  Mr.  Gunderson. 

Mr.  Gunderson.  Thank  you,  Mr.  Chairman,  and  thank  you,  Mr. 
Beyer. 

I  want  to  follow  a  line  of  questioning,  I  only  have  two  questions 
really,  that  the  chairman  initiated.  I'm  a  little  confused.  Between 
the  language  of  your  testimony  which  says  you  support  the  concept 
of  this  bill  with  the  letter  from  the  Secretary  to  Chairman  de  la 
Garza  dated  May  3,  where  the  Department  says  "This  Department 
strongly  recommends  enactment  of  H.R.  3790."  Is  there  a  particu- 
lar section  that  you  want  worked  on,  or  can  you  reconcile  the  testi- 
mony versus  the  letter? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  we  strongly,  I  work  for 
the  Secretary  first  of  all.  And  we  strongly  support  the  legislation. 
We  want  to  leave  ourselves  a  little  flexible  so  that  if  there's  any 
molding,  we  can  help  do  that. 

Basically,  whether  it's  a  public  service  commission,  if  that's  what 
you  choose  to  do,  or  whether  you  set  up  an  independent  or  a  State 
sets  up  an  independent  body  to  review,  or  heaven  forbid,  a  Federal 
person  like  an  Administrator  to  be  the  arbitrator,  we  think  and  we 
feel,  I  shouldn't  say  we  think,  we  strongly  feel  that  some  Federal 
legislation  in  directing  a  fair  resolution  to  this  problem  is  in  order. 

Mr.  Gunderson.  I  can  tell  you  that  REA  Administrators  have  a 
tough  enough  time  in  life.  We're  not  going  to  make  you  be  the  arbi- 
trator in  all  these  disputes  across  the  country. 

Mr.  Beyer.  Thank  you. 

Mr.  Gunderson.  Mr.  Pomeroy  would  never  let  us,  even  if  we 
wanted  to  do  that  to  you. 

Mr.  Chairman,  I  would  like  to  put  the  letter  in  the  record  with 
H.R.  3790.  I  think  it's  important  that  it  be  a  part  of  the  process. 

Mr.  Johnson.  Without  objection. 

Mr.  Gunderson.  And  really,  what  you're  saying  is  you  do  believe 
legislation  ought  to  be  passed  in  this  area,  you  just  want  to  work 
with  us? 

Mr.  Beyer.  Yes. 

Mr.  Gunderson.  Can  you  tell  me  if  the  Federal  Government,  ei- 
ther through  the  REA  or  through  the  Justice  Department,  is  in- 
volved in  litigation  over  issues  of  territorial  dispute? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  yes,  we  are.  It's  the 
Morgan  City  dispute  in  Louisiana. 

Mr.  Gunderson.  I  think  it  would  be  helpful  if  for  the  record  you 
could  find  out  frankly  what  the  costs  were  to  the  Government  on 
the  litigation  side,  because  that  adds  another  element  that  needs 
to  be  considered  here,  that  we  not  only  have  the  fiscal  integrity  of 
your  REA  loan  package,  but  we  also  have,  frankly,  a  litigation  cost 
to  the  Government  through  Justice  under  the  present  scenario, 
both  of  which  hopefully  would  be  resolved  or  reduced,  if  we  could 
take  this  out  of  the  court  system  and  bring  it  into  some  kind  of  an- 
other conciliation  process. 

Thank  you,  Mr.  Chairman. 

[The  information  follows:] 
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Honorable  Steve  Gunderson 
U.S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Congressman  Gunderson: 

Thank  you  for  your  interest  in  the  Rural  Electrification 
Administration  (REA)  programs.   We  appreciate  the  opportunity 
to  respond  to  your  inguiry  made  during  the  May  4,  1994,  hearing 
on  H.R.  3790,  the  "Rural  Consumer  Protection  Act  of  1994," 
before  the  House  Agriculture  Subcommittee  on  Environment,  Credit 
and  Rural  Development,  regarding  the  cost  to  the  Government  for 
litigation  on  territorial  disputes. 

The  extent  of  the  Federal  government's  participation, 
specifically  by  the  REA,  Office  of  the  General  Counsel  (OGC) 
in  the  U.S.  Department  of  Agriculture,  and  the  Department  of 
Justice  (DOJ) ,  in  territorial  dispute  cases  has  varied  a  great 
deal.   The  duration  and  the  degree  of  involvement  by  these 
agencies  have  ranged  from  reviewing  information  and  conferring 
on  cases,  to  becoming  a  party  to  a  case  and  participating  in 
the  litigation  process. 

REA  has,  under  its  existing  authority,  successfully  intervened 
in  a  number  of  condemnation  actions  by  city-owned  electric 
utilities.   The  detailed  documentation  of  the  total  cost  involved 
and  the  number  of  hours  spent  on  every  territorial  dispute  case 
has  not  been  undertaken  by  REA,  in  part,  because  the  time  spent 
on  these  cases  has  been  considered  part  of  the  cost  of  delivering 
and  administering  the  overall  REA  program.   Nevertheless,  the 
requests  by  REA  financed  rural  electric  cooperatives  asking  REA 
to  utilize  its  existing  authority  and  intervene  in  condemnation 
action  by  city-owned  utilities  are  increasing.   These  "hidden" 
costs  are  not  only  monetary  costs  to  the  Government,  but  they 
are  time  consuming,  to  the  point  of  being  disruptive  to  the  REA 
program. 

We  can,  however,  offer  the  following  estimated  cost  of 
administering  and  litigating  the  case  of  City  of  Morgan  City  vs. 
South  Louisiana  Electric  Cooperative  (SLECA),  et  al.,  as  an 
example.   These  estimates  reflect  only  those  assessments  which 
are  available  to  date. 
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Salary 
REA        $135,082.70 
OGC/USDA     22,902.46 
DOJ         125.513.99 
Totals     $283,499.15 


Travel 

$1, 100.00 

537.00 

1,672.79 

$3,309.79 


Totals 
$136, 182.70 

23,439.46 

127.186.78 

$286,808.94 


This  case,  initiated  in  state  court  in  August  1990  and  currently 
on  appeal  before  the  5th  Circuit  Court  of  Appeals,  provides  an 
excellent  illustration  of  the  significant  resources  it  takes  in 
order  for  the  Government  to  protect  the  interests  of  rural 
America  and  the  taxpayer.   The  Government  anticipates  further 
costs  associated  with  the  SLECA  case  because  it  is  on  appeal. 

Currently,  the  REA  is  involved  in  and/or  monitoring  in  some  way 
unregulated  takings  by  municipal  systems  in  more  than  21  states, 
with  some  states  having  several  cases.   The  agency  and  legal 
costs  in  these  situations  are  ongoing  and  not  quantifiable  at 
this  time. 

We  appreciate  your  interest  in  the  serious  issue  of  the 
unregulated  taking  of  the  service  rights  and  territory  of 
electric  cooperatives,  and  hope  this  information  has  been 
helpful. 

A  copy  of  this  letter  has  been  forwarded  to  the  Subcommittee 
to  be  included  in  the  hearing  record. 

Sincerely, 


WALLY  BEYER 
Administrator 
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Mr.  Johnson.  Mr.  Minge. 

Mr.  MlNGE.  I  was  interested  in  your  testimony  both  as  delivered 
and  as  written.  And  you  indicate  examples  from  two  States,  namely 
Louisiana  and  Kentucky,  where  there  has  been  annexation  and  a 
dramatic  loss  of  revenue  and  customers. 

Do  you  view  this  as  being  more  widespread  than  those  two 
States?  I  note  with  interest  that  Mr.  Gunderson  is  from  Wisconsin, 
Ms.  Long  is  from  Indiana,  I  come  from  Minnesota  and  we  have  had 
some  controversy  in  Minnesota.  Have  you  taken  an  interest  in  the 
eminent  domain  or  the  annexation  questions  in  those  States  and 
other  States  as  well? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  yes.  There's  municipal 
annexation,  we  lovingly  call  it  municipal  nibbling,  going  on  around 
the  country,  really.  And  we're  working  with  it  in  many  States,  your 
State  as  well. 

In  fact,  Congressman,  we  have  had  litigation  in  Minnesota  as 
well.  And  you  know,  the  human  resources  and  the  financial  re- 
sources in  resolving  some  of  this  stuff  with  litigation  is  burden- 
some. I  certainly  agree  with  you,  Congressman  Gunderson,  it's  a 
burdensome  process  that  we  have  now.  And  it  seems  the  only  way 
we  can  do  it  is  challenge  it  in  the  courts.  It's  frustrating.  It's  frus- 
trating the  mission  of  the  rural  electrification  program  at  this 
point. 

Mr.  MlNGE.  Would  you  classify  Minnesota  or  Wisconsin  or  any 
other  State  as  having  a  problem  that  would  be  parallel  to  what 
you've  identified  in  Louisiana  and  Kentucky?  Could  you  give  us 
some  idea  of  the  seriousness  of  the  problem  in  these  other  States? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  I  don't  have  that  infor- 
mation that  I  think  maybe,  off  the  top  of  my  head,  that  would  be 
useful.  I  could  provide  that  for  you.  In  many  States,  there  are 
many  municipals,  and  in  some  States,  there  are  not  many  munici- 
pals. For  example,  in  Nebraska,  the  Congressman  indicated,  that's 
a  public  power  State.  And  there  are  no  disputes  in  that  State,  be- 
cause of  that,  obviously.  And  in  the  other  States  it  varies  consider- 
ably. There  are  a  lot  of  municipals  in  Minnesota,  and  of  course, 
that  generates  a  lot  of  activity. 

Mr.  MlNGE.  I  have  47  in  my  congressional  district.  And  this  is 
the  bottom  line:  Could  you  advise  us  any  further  about  the  risk  of 
the  REA  loan  portfolio  with  respect  to  this  problem?  Because  I've 
been  hearing  from  the  municipals  that  there's  no  risk,  and  they 
provide  me  with  statements  from  annual  reports  to  the  REA  indi- 
cating that  the  portfolio  is  in  extremely  good  condition  and  the  risk 
of  default  is  de  minimis,  and  then  they  say,  well,  see,  this  annex- 
ation question  is  really  a  red  herring. 

So  what  I  would  like  to  do  is  have  some  comment  from  the  De- 
partment, or  from  the  administration,  that  would  respond  one  way 
or  the  other  to  what  the  municipals  are  telling  me. 

Mr.  Beyer.  We'd  be  happy  to  provide  you  with  the  information 
that  we  have  available.  Some  of  this  we  don't  know  about  until  it's 
over.  But  we'll  be  happy  to  provide  you  with  that  type  of  informa- 
tion that  we  have  available  to  us. 

[The  information  follows:] 
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Honorable  David  Minge 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Congressman  Minge: 

Thank  you  for  your  interest  in  the  Rural  Electrification 
Administration  (REA)  programs.   We  appreciate  the  opportunity  to 
respond  to  the  inguiries  you  made  during  the  May  4  hearing  on 

H.R.  3790,  the  "Rural  Consumer  Protection  Act  of  1994,"  before 
the  House  Agriculture  Subcommittee  on  Environment,  Credit  and 
Rural  Development,  on  whether  REA  would  classify  Minnesota  or 
Wisconsin  as  having  a  problem  that  parallels  to  problems  in 
Louisiana  and  Kentucky  and  the  risk  to  the  REA  loan  portfolio  as 
affected  by  territorial  disputes. 

The  territorial  problems  in  Minnesota  and  Wisconsin  do  parallel 
the  very  serious  problems  experienced  in  Louisiana  and  Kentucky. 
All  four  states  have  had  cases  of  the  egregious  unregulated 
taking  of  cooperative  facilities  and  consumers  by  municipal  owned 
electric  systems,  often  without  adequate  compensation.   These 
situations  are  the  most  obvious  cases  of  blatant  attacks  on  REA 
financed  borrowers.   Similarly  of  great  concern  to  REA  is 
"nibbling"  or  the  slow  process  of  taking  a  cooperative's  members 
and  facilities  over  the  course  of  many  years.   This  practice 
continues  today. 

There  are  a  variety  of  methods  which  are  employed  by  municipal 
owned  electric  systems  to  acquire  the  REA  financed  borrowers' 
loads.   One  municipal  practice  is  "cherry  picking,"  which  is  the 
plucking  of  choice  loads  outside  of  existing  city  limits. 
Another  scheme  is  "keyhole  annexation"  where  the  municipal  system 
maintains  a  contiguous  annexation  line  of  straight  duration  until 
it  encircles  the  densely  populated  subdivision  or  commercial  load 
in  the  rural  area.   The  key  to  this  strategy  is  that  a  municipal 
owned  utility  must  have  a  contiguous  service  to  reach  the 
designated  areas,  which  sometimes  results  in  the  duplication  of 
lines  and  services  to  get  to  its  destination.   It  is  important  to 
note  that  these  methods  of  nibbling  and  unregulated  takings  can 
be  employed  by  municipals  separately  or  as  part  of  a  phased-in 
annexation.   Either  way  the  results  remain  the  same,  a  loss  of 
consumers,  revenues  and  service  area  which  has  potential  growth. 
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Both  unregulated  taking  and  nibbling  greatly  affect  electric 
rates  and  the  financial  strength  of  borrowers,  and  threaten  REA 
loan  security  and  feasibility.   In  determining  loan  feasibility, 
REA  has  relied  on  engineering  evaluations  that  integrate  the 
developed  as  well  as  the  undeveloped  areas  of  a  cooperative's 
service  territory. 

Some  of  these  areas  have  finally  realized  their  potential  and 
have  become  lucrative  parts  of  the  cooperatives'  service  area 
which  offsets  the  less  lucrative  areas  and  is  important  to 
accomplishing  the  mission  of  REA.   The  nibbling  of  a  borrower's 
service  territory  frustrates  the  mission  of  REA  which  is  to 
finance  borrowers  who  provide  and  maintain  reasonably  priced 
electric  service  and  promote  economic  development  in  rural  areas. 

As  REA  distribution  cooperatives  are  adversely  affected,  so  are 
the  REA  power  generation  and  transmission  (G  &  T)  cooperatives 
which  sell  power  to  their  distribution  members.   Any  loss  of  a 
distribution  cooperative's  load  without  adeguate  compensation  can 
affect  the  repayment  of  loans  by  the  distribution  borrowers,  the 
Generation  &  Transmission  (G  &  T)  borrower,  and  by  the  other 
members  of  the  G  &  T  system. 

The  problems  we've  discussed  of  the  taking  or  nibbling  of  a 
borrower's  service  territory  transcends  just  dollars  and  cents. 
At  issue  is  the  viability  and  economic  dsvelopment  of  rural 
America  with  far-reaching  implications  of  the  health  of  our 
Nation's  economy.   As  competition  becomes  an  increasingly 
important  part  of  the  rapidly  changing  electric  utility  industry, 
REA  borrowers  face  ever-greater  challenges  in  providing  and 
maintaining  reasonably  priced  electric  service  and  expanding 
economic  development  in  rural  areas.   Cooperatives  are  key,  as 
they  were  over  60  years  ago,  in  empowering  rural  Americans 
through  mutual  self-help  activity. 

We  appreciate  your  interest  in  the  serious  issue  of  territorial 
integrity  and  hope  this  information  has  been  helpful. 

A  copy  of  this  letter  has  been  forwarded  to  the  Subcommittee  to 
be  included  in  the  hearing  record. 

Sincerely, 


WAEIy  b 


Administrator" 
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Mr.  MlNGE.  Another  thing  that  I've  heard  from  municipal  utili- 
ties is  that  the  rural  electrics  are  not  in  a  good  position  to  serve 
some  of  these  developing  suburban  areas  because  of  the  cost  of  ex- 
tending lines  in  and  perhaps  putting  in  a  new  substation  or  up- 
grading the  transformers,  providing  three-phase  service,  when  nor- 
mally they're  not  providing  three-phase  service  in  that  area,  result 
in  higher  costs  of  serving  a  developing  area  than  what  the  rural 
electric  could  recover  over  a  period  of  20  to  30  years.  Therefore, 
they  are  saying  that  this  is  not  really  a  lucrative  or  beneficial  area 
to  serve. 

Do  you  have  any  observations  or  comments  on  this? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  you  know,  density 
equates  to  financial  integrity.  And  when  you  can  invest  capital  in- 
vestment in  plant  to  serve  a  higher  density  load,  higher  density 
area  than  the  overall  system  area,  obviously  you're  going  to  im- 
prove the  financial  integrity  of  the  system.  So  the  proposition  that 
investing  in  these  areas  is  not  useful  for  electric  is  simply — I  just 
don't  buy  that  argument. 

Mr.  Minge.  Thank  you. 

Mr.  Johnson.  Mr.  Barrett. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman. 

Mr.  Beyer,  after  that  beautiful  editorial  comment  by  Mr. 
Pomeroy,  I  feel  a  little  intimidated.  [Laughter.] 

Mr.  Beyer.  So  do  I. 

Mr.  Barrett.  As  Mr.  Gunderson  explained  H.R.  3790,  it's  obvi- 
ously an  attempt  to  protect  the  rural  co-ops  from  losing  territory 
to  the  municipals.  And  in  looking  at  the  bill,  it  seems  to  me  that 
there's  a  prohibition  against  annexation,  that  could  be  waived, 
rather,  if  the  independent  third  party  determined  that  the  annex- 
ation was  in  the  public  interest,  that's  the  first  one,  and  second, 
will  benefit  consumers  residing  in  the  area  in  which  the  curtail- 
ment or  limitation  is  to  be  imposed,  and  finally  will  not  adversely 
impact  consumers  residing  outside  the  area. 

Is  that  not  a  major  loophole?  Are  the  co-ops  getting  the  protec- 
tion that  they  really  need  with  those  exceptions? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  obviously  we're  not  op- 
posing annexation,  State  rights.  We're  not  getting  into  State  rights 
issues.  We  realize  that,  well,  we're  just  not  getting  into  that  issue, 
obviously. 

Annexation  does  not  in  itself,  does  not  preclude  a  rural  electric 
from  serving  in  that  annexed  area.  I  mean,  just  because  a  city  an- 
nexes an  area,  it  doesn't  preclude  a  rural  electric  from  maintaining 
service  in  that  area.  There  are  many  cities  that  rural  electrics 
serve  in,  under  limited  franchise  concepts  and  those  types  of 
things,  where  you  can  get  along  with  your  neighbors,  you  can  work 
this  thing  out. 

It's  when  you  get  into  situations  where  for  one  reason  or  another, 
there's  no  resolution,  then  it  really  becomes  a  problem.  So  annex- 
ation in  itself  does  not  really  preclude  whether  a  rural  electric 
serves  it  or  the  municipal  serves  it. 

Mr.  Barrett.  I  appreciate  what  you're  saying.  It  just  seems  to 
me,  with  those  exceptions,  that's  a  large  loophole,  and  at  best 
would  certainly  extend,  in  some  cases,  a  very  long  and  already  ar- 
duous process,  would  it  not? 
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Mr.  Beyer.  Yes,  Congressman,  I'm  just  not  prepared  to  respond 
to  that  in  a  manner  in  which  I  think  I  could  help  at  this  point. 

Mr.  Barrett.  OK,  no  problem,  and  I'll  back  out  at  that  point. 
But  these  really  jumped  out  at  me,  and  I  wanted  to  share  it  with 
you. 

Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  Mr.  Allard. 

Mr.  Allard.  Thank  you,  Mr.  Chairman,  Mr.  Beyer,  I'm  sorry  I 
missed  the  earlier  testimony,  but  I  did  have  one  question  that  I 
wanted  to  bring  up  for  you  to  discuss  with  this  panel.  Testimony 
that  we'll  hear  shortly  will  come  from  the  mayor  of  Colorado 
Springs,  in  Colorado,  and  he  indicates  that  State  laws  will  ade- 
quately compensate  the  rural  electrics  for  loss  of  revenues  on  terri- 
tories annexed  and  then  services  condemned. 

Are  you  familiar  with  the  Colorado  law  in  this  regard  and  would 
you  agree  it  is  adequate,  particularly  regarding  whether  or  not  it 
protects  the  Government's  security  interest? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  I  am  not  familiar  with 
the  Colorado  State  law  in  the  area  of  compensation.  I  am  familiar 
enough  with  compensation  or  no  compensation  to  state  that  it  var- 
ies all  over  the  place.  And  in  some  municipal  takings,  there  has 
been  no  compensation.  In  some  there  has  been  minuscule  com- 
pensation. In  some  there  has  been  compensation  that  addresses  fu- 
ture revenue. 

Mr.  Allard.  In  Colorado,  we  worked  with  this  on  the  State  level, 
and  I  was  involved  with  it  as  a  State  senator.  In  Colorado,  with 
municipal  annexation,  they  can  just  take  your  customers  and  it 
doesn't  have  to  be  necessarily — prior  to  that  law,  they  didn't  have 
to  require  any  kind  of  remuneration  or  anything,  it  could  just  do 
that.  I'm  curious  as  to  your  experience  as  to  what  type  of  arrange- 
ments have  been  made  between  cities  and  REA's  as  to  how  they 
might  compensate  for  loss  of  customers.  Do  you  have  some  exam- 
ples that  you  could  share  with  this  committee? 

Mr.  BEYER.  Mr.  Chairman,  Congressman,  I  don't  have  any  exam- 
ples right  here.  I  can  provide  you  with  some  examples.  There  are 
some,  I  think  it  varies  all  over  the  place. 

Mr.  Allard.  I  think  it  would  be  helpful  to  all  of  us  if  we  kind 
of  had  some  examples  before  us  of  how  some  of  the  States,  or 
maybe  even  the  cities  have  sat  down  and  worked  out  what's  a  fair 
formula  between  rural  electrics  and  cities  in  trying  to  balance  each 
others'  interests  where  they  were  both  happy.  So  if  you  have  some 
examples,  I  think  it  might  be  helpful,  at  least  to  me  and  maybe 
some  members  here  of  the  committee. 

But  I  am  concerned  with  cities  coming  in  and  strong-arming, 
whether  it's  special  districts  or  REA's  or  whatever,  for  control  of 
the  utilities.  And  it's  an  investment  that  frequently  they've  made, 
and  it  does  have  an  impact  if  they  take  their  customers,  because 
many  times  it  means  that  they  have  fewer  customers  that  might 
be  paying  a  fixed  cost,  and  then  that  reflects  a  higher  cost  to  the 
remaining  customers,  and  I  think  you're  well  aware  of  how  that 
works.  So  I  would  be  interested  to  see  how  you  work  these  out. 

Thank  you. 

Mr.  BEYER.  Yes,  sir.  We'll  provide  the  committee  with  the  infor- 
mation that's  available  to  us  now. 
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Honorable  Wayne  Allard 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Congressman  Allard: 

Thank  you  for  your  interest  in  the  Rural  Electrification 
Administration  (REA)  programs.   We  appreciate  the  opportunity  to 
respond  to  your  request  made  during  the  May  4,  1994,  hearing  on 
H.R.  3790,  the  "Rural  Consumer  Protection  Act  of  1994,"  before 
the  House  Agriculture  Subcommittee  on  Environment,  Credit  and 
Rural  Development  that  the  REA  provide  examples  of  the  type  of 
arrangements  that  have  been  made  between  cities  and  REA  financed 
borrowers  addressing  how  they  might  be  compensated  for  loss  of 
customers  as  a  result  of  unregulated  takings.   As  an  example,  we 
have  focused  on  the  State  of  Colorado. 

In  the  mid  1960's,  Colorado's  electric  cooperatives  submitted  to 
jurisdiction  by  the  Public  Utilities  Commission  (PUC)  in  order  to 
be  recognized  as  electric  utilities  by  the  PUC  and  obtain 
Certificates  of  Public  Convenience  and  Necessity  (Certificate) . 
While  the  PUC  granted  the  Certificates  providing  assigned 
territories  to  the  cooperatives,  the  law  left  it  to  the 
cooperatives  and  municipalities  to  work  out  a  solution  to  the 
territorial  annexation/condemnation  situation.   In  Colorado, 
municipal  electric  utility  systems  are  not  subject  to  the 
jurisdiction  of  the  PUC.   In  fact,  the  State  constitution 
prohibits  the  state  legislature  from  extending  oversight 
authority  and  grants  municipalities  the  right  to  establish  their 
own  utilities  and  to  condemn  the  property  of  cooperatives  for 
governmental  purposes. 

The  Colorado  Supreme  Court  has  ruled  that  the  Certificates  issued 
by  the  PUC  are  private  property  rights  which  require 
compensation.   However,  this  ruling  does  not  extend  to  cases 
where  the  municipality  desires  to  provide  the  service  and 
customers  volunteer  to  leave  the  cooperative  after  an  annexation. 
In  that  case  the  cooperative  receives  nothing  unless  the 
municipality  condemns  its  right  to  serve  the  area.   Inverse 
condemnations  have  been  filed  by  cooperatives  in  order  to  receive 
some  compensation.   The  Colorado  legislature  enacted  a  statute  in 
1986  requiring  municipalities  to  compensate  the  cooperatives  for 
their  customers'  lost  oy  reason  of  annexation. 
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When  compensation  is  required,  the  Colorado  statute  provides  for 
a  method  of  determining  just  compensation  by  the  municipality, 
for  the  electric  distribution  facilities  and  certificates  of  the 
cooperative.   It  includes  present-day  reproduction  costs,  new,  of 
the  distribution  facilities  being  acquired,  less  depreciation; 
costs  for  constructing  any  necessary  facilities  to  reintegrate 
the  cooperative's  system;  an  annual  payment  of  25  percent  of  the 
revenues  from  the  customers  previously  served  by  the  cooperative 
for  a  period  of  10  years  following  the  annexation;  and  an  annual 
payment  of  5  percent  of  the  revenues  from  any  new  customers  for 
the  next  10  years. 

The  statute  also  provides  that  if  the  municipality  and 
cooperative  cannot  agree  on  the  amount  owed,  either  may  bring  an 
action  for  condemnation  or  inverse  condemnation  in  district  court 
to  "determine  the  amount  to  be  paid  pursuant  to  the  (above) 
factors."   It  also  provides  that  a  cooperative  and  municipality 
may  enter  into  a  contract  for  "buying,  selling,  or  exchanging 
electric  distribution  facilities,  service  rights  and  other 
rights,  property  and  assets  by  mutual  agreement." 

This  statute  does  not  compensate  the  REA-financed  generation  and 
transmission  (G  &  T)  borrowers  for  facilities  that  were  built  to 
provide  service  to  the  distribution  cooperatives  and  their 
service  areas.   Furthermore,  a  recent  Colorado  Supreme  Court 
decision  indicates  that  a  municipality  may  easily  avoid  paying 
any  compensation  by  announcing  its  intention  to  build  its  own 
facilities  and  compete  with  the  cooperatives  in  the  annexed 
area.   The  court  stated  that  the  cooperative  is  only  subject  to 
compensation  if  it  is  excluded  from  serving  customers  in  the 
annexed  area.   No  compensation  is  required  if  the  municipality  is 
competing  with  the  cooperative  for  customers  in  the  annexed  area, 
according  to  the  decision.   The  cooperative  is  at  a  disadvantage 
in  this  competition  due  to  the  overall  customer  density  of  the 
municipal  system  and  greater  influence  of  the  municipal  on  a 
developer's  siting  decisions. 

The  immediate  revenue  loss  is  of  significant  consequence  to  the 
cooperatives  and  t.ie  REA,  as  well  as  the  nibbling  which  results 
in  a  long-term  loss  of  service  territory.   The  ability  of  the 
cooperatives  to  compete  in  Colorado  promotes  the  delivery  of 
rural  development  programs  and  allows  the  cooperatives  to  spread 
their  costs  over  the  maximum  number  of  member  consumers. 
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We  appreciate  your  interest  in  the  serious  issue  of  territorial 
integrity  and  hope  this  information  has  been  helpful. 

A  copy  of  this  letter  has  been  forwarded  to  the  Subcommittee  to 
be  included  in  the  hearing  record. 

Sincerely, 

\  ~\ 

WALLY  BEYER      0  C       ^   — 

Administrator 
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Mr.  Allard.  Thank  you. 

Mr.  Johnson.  Mr.  Smith. 

Mr.  Smith  of  Michigan.  Thank  you,  Mr.  Chairman. 

Wouldn't  a  third  party  almost  always  conclude  that  there  will  be 
a  loss  to  REA,  REC  and  the  customers  in  a  proposed  annexation 
because  of  the  concentration  of  population,  which  means  service 
can  be  provided  more  efficiently  to  that  population? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  that  would  be  my 
sense,  yes,  because  of  the  concentrated  area.  It  depends  upon  the 
load  or  the  consumers  in  the  area  at  the  time  of  annexation.  There 
are  many  annexations  where  there  are  very  few  consumers.  And 
accordingly,  there  would  be  a  much  smaller  compensation  in  facili- 
ties and  future  revenue  loss.  So  off  the  top  of  my  head,  it  would 
depend  upon  the  concentration  area,  the  load,  amount  of  electric 
energy  sales  and  that  type  of  thing. 

Mr.  Smith  of  Michigan.  Should  a  third  party  consider  the  lower 
rates  customers  might  be  charged  by  being  annexed  as  opposed  to 
staying  with  REA? 

Mr.  Beyer.  Mr.  Chairman,  Congressman,  there  probably  would 
be  some  cases  where  the  municipal  rate  would  be  higher.  So  you 
know,  there  may  be  a  balance  in  that. 

Mr.  Smith  of  Michigan.  I  wasn't  leaning  it  either  way  as  to  their 
advantage.  But  it  seems  wrong  to  force  annexation  when  customers 
would  pay  a  higher  rate  or  to  prevent  annexation  when  there's  a 
substantially  lower  rate.  It  just  seems  to  me,  Mr.  Chairman,  that 
the  third  party  should  at  least  consider  this  as  it  investigates 
whether  or  not  the  annexation  should  take  place. 

Thank  you,  that's  all  I  have,  Mr.  Chairman. 

Mr.  Johnson.  Thank  you,  Mr.  Beyer,  for  your  testimony.  And  we 
look  forward  to  working  very  closely  with  you  on  this  and  other  is- 
sues affecting  REA.  Thank  you. 

Mr.  Beyer.  Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  The  third  panel  consists  of  Mr.  J.C.  Roberts,  who 
is  general  manager  of  the  South  Plains  Electric  Cooperative,  of 
Lubbock,  Texas,  and  president  of  the  National  Rural  Electric  Coop- 
erative Association;  Mr.  Ron  Holsteen,  who  is  the  executive  vice 
president  in  my  home  State  of  South  Dakota  of  the  South  Dakota 
Rural  Electric  Association,  Pierre,  South  Dakota;  Mr.  Ronald 
Carey,  general  manager,  Poudre  Valley  REA,  Fort  Collins,  Colo- 
rado; and  Mr.  William  E.  Laughlin,  general  manager,  Talquin  Elec- 
tric Co-op  of  Quincy,  Florida. 

Welcome,  gentlemen.  We  very  much  appreciate  your  willingness 
to  join  us,  taking  time  out  of  your  busy  schedules  to  share  your  in- 
sights with  us  on  this  piece  of  legislation  in  particular.  We  will  try 
to  follow  the  5-minute  rule. 

And  you  may  choose  to  summarize  your  statement  or  present  it 
however  you  wish.  But  your  full  statement  is  received  for  the 
record  for  the  entire  committee.  And  we  will  commence  first  with 
Mr.  Roberts. 

STATEMENT  OF  J.C.  ROBERTS,  PRESIDENT,  NATIONAL  RURAL 
ELECTRIC  COOPERATIVE  ASSOCIATION,  AND  GENERAL 
MANGER,  SOUTH  PLAINS  ELECTRIC  COOPERATIVE 

Mr.  Roberts.  Thank  you,  Mr.  Chairman. 
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Chairman  Johnson  and  members  of  the  committee,  I'm  pleased 
to  appear  here  today  as  president  of  the  National  Rural  Electric 
Cooperative  Association  on  behalf  of  the  Nation's  1,000  consumer- 
owned,  not-for-profit  rural  electric  systems  and  their  25  million 
consumers  in  46  States.  With  the  chairman's  permission,  I  would 
like  to  summarize  my  statement  and  submit  the  complete  state- 
ment for  the  record. 

Members  of  the  committee  are  aware  of  the  contribution  rural 
electric  systems  have  made  to  the  Nation.  However,  there  is  a  dark 
cloud  hanging  over  many  systems.  Municipal  condemnation,  the 
hostile,  unregulated  taking  of  rural  electric  facilities,  service  terri- 
tory and  customers  by  municipalities.  Condemnation  frequently  re- 
moves the  rural  electric  system's  most  revenue-intensive  areas 
without  fair  compensation,  leaving  consumers  in  the  less  densely 
populated  areas  to  absorb  higher  embedded  costs  and  jeopardizing 
the  system's  ability  to  repay  its  REA  and  private  capital  loans. 

I  have  with  me  today  statements  pertaining  to  this  problem,  and 
would  like  with  the  committee's  permission  to  submit  them  for  the 
record.  They're  all  right  here. 

Mr.  Johnson.  Without  objection. 

Mr.  Roberts.  These  statements  come  from  20  States,  from  63 
systems  within  those  States,  and  I  would  like  for  the  consideration 
of  time  to  point  out  a  common  thread  through  all  of  these  state- 
ments. That  common  thread  is  this:  even  though  the  area  that  a 
city  may  take  from  a  coop  is  a  small  percentage  of  the  coop's  total 
customers,  it  can  represent  a  much  larger  percentage  of  kilowatt 
hour  sales.  Mr.  Chairman,  irreparable  harm  results  from  such  an 
unregulated  taking,  harm  to  the  cooperative  and  its  remaining 
rural  consumers. 

I  would  also  like  to  submit  for  the  record  a  study  completed  by 
NRECA  and  the  National  Rural  Utilities  Cooperative  Finance  Cor- 
poration, known  as  CFC,  that  documents  the  depth  and  breadth  of 
the  problem,  as  well  as  testimony  from  CFC  Governor  Charles  Gill, 
if  that  would  be  permissible  at  the  same  time. 

As  the  primary  supplemental  lender  to  rural  electric  systems, 
CFC  is  rightly  concerned  that  municipal  condemnation  threatens 
borrowers'  ability  to  repay  their  loans.  That  study  and  that  testi- 
mony document  losses  to  hostile  taking  of  cooperative  facilities.  It 
also  comes  to  the  alarming  conclusion  that  cooperatives  face  a  seri- 
ous, continuing  threat. 

I  have  had  first-hand  experience  of  the  impact  of  municipal  an- 
nexation. The  two  rural  electric  systems  that  I  have  managed  dur- 
ing the  last  20  years  have  lost  service  area  and  consumers  due  to 
municipal  annexation  of  territory  that  had  been  served  by  the  coop- 
erative since  the  1930's.  These  losses  came  prior  to  the  creation  of 
the  Public  Utility  Commission  of  Texas,  and  thankfully,  I  have  not 
had  to  deal  with  municipal  condemnation  since  the  Texas  Commis- 
sion has  been  in  existence  and  has  affirmed  that  such  practices  are 
not  in  the  public  convenience  and  necessity. 

A  solution  to  the  condemnation  problem  that  both  protects  Fed- 
eral financial  interest  and  States'  rights  is  embodied  in  the 
Consumer  Protection  Act  of  1994,  introduced  by  Representative 
Long  of  Indiana,  and  we  support  that  legislation.  It  requires  the 
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State  to  allow  an  independent,  unbiased,  third   party  to  decide 
which  electric  distributor  would  best  serve  the  public  interest. 

Some  critics  say  that  the  proposed  legislation  stifles  competition. 
Does  fair  competition  include  the  right  to  condemn  and  take  an- 
other utility's  property  and  customers,  to  cherry  pick  territory  and 
facilities  without  fair  compensation?  I  think  not. 

Rural  electric  systems  want  the  ability  to  compete  fairly  in  a 
game  with  defined  rules.  We  do  not  object  to  annexation  of  terri- 
tory by  municipalities.  And  this  bill  does  not  prevent  annexation. 
Rural  electric  systems  continue  to  be  willing  partners  in  the  eco- 
nomic development  of  communities  which  share  electric  distribu- 
tors. In  States  that  have  fair  enforceable  territorial  laws,  municipal 
systems,  investor-owned  systems,  and  rural  electric  systems  fre- 
quently cooperate  in  the  attraction  of  new  business  and  the  expan- 
sion of  existing  businesses. 

H.R.  3790  does  not  prevent  States  from  preserving  territorial  in- 
tegrity through  State  legislation.  We  support  that  concept.  We  do 
not  object  to  a  mutually  agreeable  annexation  and  acquisition  of 
territory  or  trading  of  territory.  This  legislation  has  no  effect  on 
systems'  abilities  to  come  to  such  agreements,  subject  to,  of  course, 
whatever  State  law  is  involved. 

I  appreciate  very  much  the  opportunity  to  present  the  view  of  the 
rural  electric  systems  in  this  hearing  today,  and  would  be  happy 
to  answer  any  questions  that  you  might  have. 

Thank  you. 

[The  prepared  statement  of  Mr.  Roberts  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Roberts. 

Now,  Mr.  Holsteen. 

STATEMENT  OF  RONALD  D.  HOLSTEEN,  EXECUTIVE  VICE 
PRESIDENT,  SOUTH  DAKOTA  RURAL  ELECTRIC  ASSOCIATION 

Mr.  Holsteen.  Mr.  Chairman,  members  of  the  committee,  I  am 
executive  vice  president  of  the  South  Dakota  Rural  Electric  Asso- 
ciation, and  am  here  today  representing  the  36  rural  electric  co- 
operatives that  serve  electricity  to  almost  300,000  in  the  chair- 
man's home  State. 

South  Dakota  is  a  State  that  has  adopted  territorial  legislation. 
In  1975,  the  legislation  was  enacted  and  it  authorized  the  public 
utilities  commission  to  set  territories,  certified  territories,  for  each 
of  the  33  distribution  cooperatives,  the  6  investor-owned  utilities, 
and  the  35  municipal  electric  systems  that  serve  in  South  Dakota. 

That  territorial  legislation  has  worked  very  well  with  respect  to 
the  rural  electrics  and  the  investor-owned.  And  I  must  say  for  the 
most  part,  we  have  been  able  to  work  pretty  closely  with  our  mu- 
nicipal friends,  also. 

But  there  is  one  exception  in  the  territorial  laws  of  South  Da- 
kota, and  that  is  when  a  city  annexes  property  and  they  own  their 
own  municipal  electric  system,  then  they  are  not  subject  to  the  ter- 
ritorial laws,  and  they  can  take  the  customers  if  they  so  desire. 
There  is  compensation  if  they  take  those  customers,  but  there  is  no 
choice  on  the  part  of  the  rural  electric  system.  It  is  simply  up  to 
the  municipal  as  to  whether  or  not  they  take  those  customers. 
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There  is  no  appeal  to  the  public  utilities  commission.  We  simply 
lose  the  customers. 

In  South  Dakota,  what  we're  finding  with  that  legislation  is  that 
we  have  all  the  types  of  annexation  that  have  been  talked  about 
here  today,  the  strip  annexation,  the  cherry  picking,  the  municipals 
are  utilizing  all  of  those  types.  Most  of  the  growth  that's  occurring 
in  South  Dakota  is  occurring  around  the  municipal  areas.  And  so 
the  only  hope  that  our  cooperatives  have  in  growing  and  in  improv- 
ing their  load  factors  and  their  financial  security  is  in  developing 
loads  around  the  cities  and  towns,  because  that's  where  the  growth 
is. 

In  those  cases  where  we  have  municipals,  then  they  can  simply 
come  out  as  that  load  occurs  and  take  the  load  and  the  revenues 
away  from  the  cooperatives.  And  in  my  written  statement,  I've  out- 
lined the  impact  that  that's  had  on  Sioux  Valley  Electric,  Clay 
Union,  in  your  hometown  of  Vermillion,  in  Oahe  Electric,  the  city 
of  Pierre. 

We're  having  problems  in  many  of  those  areas.  And  our  concern 
is  that  we  would  like  to  have  an  opportunity,  when  there  is  an  an- 
nexation, and  we're  not  opposing  the  annexation,  but  we  feel  that 
there  should  be  an  opportunity,  when  there  is  an  annexation,  that 
if  the  municipal  wants  to  take  those  customers,  we  ought  to  be  able 
to  go  before  a  third  party,  have  a  hearing,  present  our  case  of  what 
impact  that  might  have  on  the  cooperative,  what  impact  it  might 
have  on  the  municipal. 

In  many  cases,  as  the  municipal  system  takes  these  territories, 
we  feel  that  there's  probably  adverse  effects  on  municipal  cus- 
tomers, too.  Most  of  our  municipals  in  South  Dakota  get  a  high  al- 
location of  Federal  hydropower.  But  that's  a  fixed  allocation.  As 
they  add  load,  that  dilutes  that  allocation,  it  raises  the  price  to  ev- 
eryone, much  the  same  as  the  problems  we  have  on  the  rural  elec- 
tric side. 

So  we  feel  that  there  should  be  some  sort  of  a  mechanism  in 
place  that  we  can  have  this  impartial  third  person  hearing.  In 
some  cases,  it  might  go  against  us,  in  some  cases,  we  might  be  able 
to  retain  the  service  areas. 

But  I  think  another  consideration  that  a  lot  of  our  people  have 
is  that  with  the  new  emphasis  coming  from  Congress  with  rural  de- 
velopment, and  asking  the  rural  electric  systems  to  become  part- 
ners in  developing  the  rural  infrastructure,  there's  a  real  concern 
among  our  cooperatives  about  making  investments  in  the  areas 
around  the  cities  where  most  of  this  development  is  occurring,  sim- 
ply because  they  know  if  they  invest  those  dollars  and  improve  the 
infrastructure,  and  load  growth  starts  to  occur,  we're  going  to  lose 
those  loads  to  annexation.  And  so  it  is  a  big  concern. 

In  my  written  statement,  I  summarize  a  lot  of  other  concerns 
that  we  have  with  it.  But  one  thing  I  would  like  to  say  in  conclu- 
sion is  that  I  did  visit  with  the  South  Dakota  Public  Utilities  Com- 
mission, and  as  the  chairman  has  indicated,  they  have  submitted 
a  letter  in  support  of  this  legislation,  and  I  realize  I'm  running 
short  in  time.  But  I  would  like  to  read  just  a  paragraph  from  that. 

"Electric  utilities  in  South  Dakota  are  still  afforded  monopoly 
protection  by  the  territorial  laws  found  in  the  South  Dakota  stat- 
utes 4934(a).  The  commission  does  not  believe  that  an  electric  mo- 
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nopoly  in  South  Dakota  should  have  an  absolute  right  to  impact 
the  service  rights  of  another  utility  or  its  customers  unless  an  inde- 
pendent third  party  has  determined  that  the  purchase  is  in  the 
public  interest.  Municipalities  acquiring  the  service  territories  of 
REA's  through  annexation  should  be  subject  to  public  interest  re- 
view, as  stated  in  the  South  Dakota  statute.  Therefore,  we  urge 
you  to  support  H.R.  3790  in  the  interest  of  all  electric  consumers 
in  South  Dakota." 

And  the  letter  is  signed  by  all  members  of  the  South  Dakota 
Public  Utilities  Commission.  And  I  think  that  also  echoes,  well,  it 
does  echo  the  position  of  the  South  Dakota  Rural  Electric  Associa- 
tion. We  would  urge  you  to  support  this  legislation. 

[The  prepared  statement  of  Mr.  Holsteen  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Holsteen. 

And  we'll  move  next  to  Mr.  Carey. 

STATEMENT  OF  RONALD  J.  CAREY,  GENERAL  MANAGER, 
POUDRE  VALLEY  RURAL  ELECTRIC  ASSOCIATION,  INC. 

Mr.  Carey.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. 

I'm  sorry  Mr.  Barrett  from  Nebraska  left.  He  mentioned  earlier 
about  the  snowstorm  out  in  his  part  of  Nebraska.  I  wanted  to  ad- 
vise him  that  Poudre  Valley,  my  cooperative,  had  sent  crews  and 
material  out  to  assist  his  people  in  restoring  service  to  the  area. 

As  a  result  of  the  cities  and  investor-owned  utilities  refusal  to 
serve  electric  service  in  the  rural  areas,  Poudre  Valley  REA  was  or- 
ganized in  1939.  Currently,  Poudre  Valley  serves  approximately 
22,000  customers  in  a  three-county  region  in  Colorado.  Our  current 
REA  debt  obligation  exceeds  $20  million. 

In  Colorado,  both  the  rural  electrics  and  the  investor-owned  utili- 
ties are  under  the  jurisdiction  of  the  public  utilities  commission. 
However,  the  State  constitution  exempts  municipal  electric  utilities 
from  the  jurisdiction  of  a  State  regulatory  agency.  Without  a  deter- 
mination of  public  interest  by  the  State,  municipal  electric  utilities 
have  the  power  to  take  all  existing  and  future  customers  in  an  an- 
nexed area,  even  though  the  territory  has  been  certificated  by  the 
public  utilities  commission  to  the  rural  electric  association,  and  the 
rural  electric  association  is  ready,  willing,  and  able  to  provide  serv- 
ice to  the  area. 

This  unregulated  erosion  of  the  REA  consumer  base  leaves  the 
cooperative  with  stranded  facilities,  duplicated  facilities,  and  lim- 
ited opportunity  for  growth,  and  potentially  no  compensation  for  its 
losses.  Colorado  cooperatives  have  5.3  customers  per  mile  compared 
to  municipal  averages  exceeding  40  customers  per  mile.  Poudre 
Valley  REA  has  revenues  of  only  one-sixth  per  mile  of  line  of  the 
typical  municipal  system. 

Poudre  Valley  REA  estimates  losses  exceeding  15  megawatts  to 
date,  representing  15  percent  of  our  existing  loads.  These  areas 
contain  high  density  residential  housing,  commercial  shopping,  or 
industrial  loads.  Within  the  next  10  years,  we  could  easily  lose  an 
additional  15  megawatts  of  existing  load,  plus  an  equal  amount  of 
additional  growth  opportunity. 
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Municipal  electric  systems  use  tax-free  municipal  bonds  to  build 
facilities  duplicating  those  originally  constructed  with  REA  financ- 
ing and  to  idle  generating  plants  built  with  Government  loans. 
Shifting  loads  befuddles  planners  and  wastes  resources.  H.R.  3790 
is  not  a  Federal  preemption  bill.  It  simply  provides  a  level  playing 
field.  It  provides  that  service  territories  can  only  be  affected  by  mu- 
nicipal annexation  if  it  is  shown  to  be  in  the  public  interest,  will 
benefit  the  customers  in  the  affected  area,  and  will  not  adversely 
impact  the  remaining  customers  of  the  cooperative  as  determined 
by  an  independent  third  party  appointed  by  the  Governor. 

Questions  of  duplication  of  facilities,  idle  facilities,  confusion  of 
ownership,  public  safety,  rates,  service  reliability,  cost  shifting, 
compensation  and  security  of  REA  loans  will  be  resolved  by  the 
neutral  third  party.  This  is  a  dispute  resolution  process  imple- 
mented at  the  State  level  where  neither  party  will  have  an  unfair 
leverage  over  the  other. 

While  leaving  municipal  subsidies  untouched,  Congress  has  regu- 
larly singled  out  the  REA  program  for  interest  rate  increases  and 
budget  cuts.  Congress  must  balance  these  increased  costs  with  a 
systematic  means  of  review  by  a  State  regulatory  authority  with 
the  power  to  protect  the  Federal  purpose  of  the  REA  program.  Oth- 
erwise, financial  achievements  of  recent  years  will  be  eroded  away, 
and  Congress  will  have  to  look  at  increasing  assistance  to  the  pro- 
gram to  keep  the  lights  from  dimming  in  rural  America. 

I  thank  you  for  your  time,  and  I  urge  you  to  support  H.R.  3790. 

[The  prepared  statement  of  Mr.  Carey  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Carey. 

And  Mr.  Laughlin. 

STATEMENT  OF  WILLIAM  E.  LAUGHLIN,  GENERAL  MANAGER, 
TALQUIN  ELECTRIC  COOPERATIVE,  INC.,  AND  PRESIDENT, 
FLORIDA  ELECTRIC  COOPERATIVES  ASSOCIATION 

Mr.  LAUGHLIN.  Mr.  Chairman  and  members  of  the  committee, 
I'm  William  Laughlin,  general  manager  of  Talquin  Electric  Co- 
operatives and  president  of  the  Florida  Electric  Cooperatives  Asso- 
ciation, and  at  this  time  I'm  also  serving  as  Vice  President  of  Semi- 
nole Electric  Cooperative,  which  is  a  generation  and  transmission 
cooperative  in  Florida,  which  serves  11  distribution  cooperatives. 

If  the  Chair  permits,  I  would  like  to  summarize  my  remarks  and 
file  the  complete  statement  for  the  record. 

In  Florida,  our  cooperatives  have  service  areas  over  65  percent 
of  the  land  area  in  Florida,  and  we're  serving  about  1.3  million  con- 
sumers, or  only  10  percent  of  the  population  And  you  can  see  that 
that's  an  equation  for  more  expense  and  less  revenue.  We  feel  it's 
only  fair  that  cooperatives  be  allowed  to  continue  to  serve  in  areas 
where  they  initiated  service  and  have  invested  when  those  areas 
develop  and  become  more  densely  settled. 

In  Florida,  for  instance,  we  have  about  25  percent  more  invest- 
ment in  electric  plant  per  consumer  than  do  the  municipals.  When 
we  lost  consumers  in  a  densely  populated  area,  this  results  in  a 
loss  of  revenue  and  places  an  unfair  financial  burden  on  the  re- 
maining customers  that  we  have. 
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Talquin  provides  service  to  four  counties  in  north  Florida.  Within 
our  service  area  there  are  four  municipals  who  are  owners  and  op- 
erators of  electric  distribution  systems.  Within  the  past  6  years, 
Talquin  has  had  disputes  with  three  out  of  the  four  municipalities. 

We  have  also  had  condemnation  proceedings  against  one  utility 
in  north  Florida  over  a  planned  development  that  had  more  than 
500  lots,  a  golf  course,  and  other  improvements.  The  municipal  of- 
fered agreements  to  the  developer  to  provide  other  city  services  in 
addition  to  electric,  then  annexed  the  developed  area  and  proceeded 
with  exercising  eminent  domain. 

In  west  Florida,  there  was  a  threat  of  condemnation  when  a  co- 
operative service  area  franchise  with  a  municipal  came  to  term, 
and  the  municipal  threatened  eminent  domain  proceedings  to  con- 
demn the  facilities.  It  had  a  plan  to  sell  those  to  an  investor-owned 
to  have  another  franchise  agreement  with  the  investor-owned  util- 
ity instead  of  the  cooperative.  That  was  never  done,  because  at  the 
next  election  there  was  a  change  in  the  commission,  and  with  that 
the  philosophy  in  the  co-op  ultimately  regained  their  franchise. 

For  several  years  in  Florida,  the  electric  cooperatives  have  tried 
to  enact,  have  enacted  a  certified  service  area  bill  where  the  public 
service  commission  could  certify  electric  service  areas  where  there 
were  no  voluntary  agreements  that  had  been  negotiated  and  ap- 
proved by  the  commission.  We  were  not  successful,  even  though  we 
had  two  of  the  largest  IOU's  in  Florida  supporting  that  bill  along 
with  us.  The  primary  opposition  to  passing  that  bill  were  the  cities 
in  Florida  that  had  electric  systems. 

It's  very  easy  in  a  matter  like  this  to  reach  some  misconceptions 
or  misunderstandings.  I  think  it  would  be  very  easy  for  us  in  this 
room  today  to  maybe  assume  that  all  municipals  owned  and  oper- 
ate electric  systems,  and  that  is  very  far  from  the  truth.  In  Florida, 
the  largest  cities  do  not  own  and  operate  electric  systems — Miami, 
Tampa,  St.  Petersburg,  across  the  country,  Birmingham,  Montgom- 
ery, you  can  name  a  multitude  of  huge,  large  municipals  that  do 
not  operate  electric  systems. 

So  it's  not  a  necessary  function  of  those  governments.  Rather,  it 
is  where  a  government  has  gone  into  a  business  and  is  in  direct 
competition  with  the  other  two  forms  of  retail  electric  service  in 
this  country,  those  being  investor-owned  systems  and  cooperatively 
owned  systems.  Out  of  those  three  types,  the  municipally  owned 
systems  are  the  only  ones  that  are  government,  they  are  the  only 
ones  that  can  exercise  annexation  and  from  annexation  go  to  exer- 
cise of  eminent  domain  and  in  fact,  in  many  cases  convert  an  exist- 
ing utility  plant  to  the  same  purpose  that  it's  being  used. 

In  addition  to  the  security  to  the  Federal  Government,  I  believe 
there's  an  issue  of  basic  fairness  in  business  in  this  relationship, 
and  that  is,  I  do  not  think  that  any  one  of  the  three  should  have 
a  distinct  advantage  over  the  other,  that's  based  primarily  in  being 
a  government  and  not  just  a  business. 

As  Representative  Long  indicated  when  she  introduced  this  bill, 
this  legislation  is  a  starting  point  in  resolving  this  complicated  and 
sometimes  controversial  issue.  If  nothing  else,  it  brought  this  hear- 
ing about,  so  Congress  can  explore  ways  to  resolve  this  issue  in  the 
best  interest  of  the  consumers.  If  municipals  continue  to  have  the 
power  to  take  our  territory,  our  rates  will  certainly  increase,  to  the 
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detriment  of  our  customers,  and  to  have  them  continue  to  do  this 
by  losing  service  area  presents  a  real  problem  to  the  electric  co- 
operatives in  this  country. 

In  Florida,  we  support  H.R.  3790  and  we  urge  you  to  support  it 
as  an  issue  of  finding  a  way  to  preserve  the  security  of  the  Federal 
Government  and  also  in  basic  fairness  in  business. 

I  thank  the  committee  for  holding  this  hearing  and  for  its  inter- 
est in  this  issue. 

[The  prepared  statement  of  Mr.  Laughlin  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Laughlin. 

Let  me  just  ask  this  of  the  panel  in  general.  One  of  the  principal 
rationales  for  this  legislation  would  be  to  protect  the  Federal  in- 
vestment in  the  REA's,  to  protect  the  financial  stability  of  the  co- 
ops. How  comfortable  are  you  that  this  legislation  would  make  a 
State  agency  the  arbiter  of  that  issue?  How  well  positioned  would, 
Ron,  for  instance,  the  public  utilities  commission  in  South  Dakota 
be  to  be  making  those  kinds  of  judgments?  Are  you  comfortable 
with  that?  Or  any  comment  you  might  have? 

Mr.  HOLSTEEN.  The  public  utilities  commission  would  have  prov- 
en that  their  interest  is  the  public  interest  in  South  Dakota,  and 
so  obviously,  they  are  going  to  be  really  concerned  about  the  public 
interest.  But  they  are  very  thorough  in  going  through  these  types 
of  issues,  and  I  would  have  confidence  that  they  would  be  able  to 
handle  that,  yes. 

Mr.  Carey.  I  would  just  add  to  that,  I  really  would  rather  have 
Wally  Beyer  do  it  myself,  but  it's  not  probably  a  likelihood. 

Certainly,  the  public  utilities  commission  is  generally  charged 
with  those  responsibilities  in  the  State.  I  think  in  most  cases  they 
do  a  good  job,  an  adequate  job.  They  certainly  try  to.  It  is  their  job 
to  do  that,  and  to  look  at  those  kinds  of  things  on  a  regular  basis. 

And  that's  not  to  say  that  the  rural  electrics  are  always  going  to 
win  in  these  cases.  I  can  perceive  circumstances,  indeed,  out  there 
where  they  may  well  rule  against  us.  But  what  this  does  is  provide 
that  forum  that  currently  does  not  exist.  There  is  no  forum.  It's  all 
one-sided.  It's  the  fox  guarding  the  henhouse,  and  the  fox  says  "Ev- 
erything's cool  out  in  the  henhouse,  there's  no  need  for  the  farmer 
to  come  out  and  look."  In  reality,  the  chickens  are  being  eaten  right 
and  left. 

And  what  this  does  is  provide  someone  to  go  out  in  the  barnyard 
and  look  around.  So  we  can  support  the  public  utilities  commis- 
sion's role  if  that's  who  the  Governors  select. 

Mr.  Johnson.  I  would  be  interested  if  you  can  give  me  any  in- 
stance where  you  think  it  would  be  appropriate  for  a  municipal  an- 
nexation, where  you  think  it  would  be  in  the  public  interest  for 
that  to  occur,  from  your  perspective. 

Mr.  Carey.  Certainly.  There  may  be  certain  situations  where  a 
municipal  may  have  facilities  in  the  area  better  capable  of  serving 
where  a  rural  electric  may  not.  Oftentimes,  that's  not  the  case.  Of- 
tentimes, it's  the  reverse  and  the  municipal  builds  duplicate  facili- 
ties down  the  other  side  of  the  street.  But  there  may  be  times  when 
that  is  not  the  case.  So  that  would  be  a  situation,  perhaps. 
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Mr.  JOHNSON.  We've  had  the  first  warning  of  a  vote,  there  will 
be  another  bell  in  5  minutes,  and  let's  see  how  far  we  can  get  prior 
to  breaking  for  that.  Mr.  Gunderson? 

Mr.  Gunderson.  Thank  you,  Mr.  Chairman.  I  want  to  help  you 
with  the  cause,  because  obviously  I'm  biased,  but  I  agree  with  their 
testimony,  so  I  will  pass.  Thank  you. 

Mr.  Johnson.  Mr.  Minge. 

Mr.  Minge.  Thank  you. 

I  have,  as  I  indicated  earlier,  47  municipal  utilities  in  my  con- 
gressional district,  and  13  rural  electric  cooperatives.  So  they  com- 
pete fiercely  with  each  other.  And  I  would  like  to  ask  you  the  ques- 
tions from  the  municipalities,  and  I'm  reciprocating  and  asking 
them  in  one  form  or  another  the  questions  I'm  receiving  from  the 
cooperatives. 

On  the  municipal  side,  one  thing  that  I  constantly  hear  is  a  com- 
ment that  they're  providing  a  range  of  services,  they  have  a  method 
of  financing  the  extension  of  municipal  services  and  utilities  and 
sometimes  even  general  governmental  services,  and  to  a  certain  ex- 
tent they  are  subsidizing  these  services  with  their  electric  rates.  To 
what  extent  do  you  see  a  problem  for  these  municipalities  if  people 
on  one  side  of  the  street  are  receiving  municipal  electric  service, 
and  the  people  on  the  other  side  of  the  street  are  receiving  coopera- 
tive electric  service  and  as  a  consequence,  the  people  on  one  side 
are  paying  for  certain  other  municipal  services  and  those  on  the 
other  side  are  not? 

Mr.  Carey.  I  would  be  glad  to  respond  to  that. 

Mr.  MlNGE.  I'm  not  addressing  it  necessarily  to  you.  Whoever  on 
the  panel  would  like  to  respond. 

Mr.  Carey.  In  Colorado  that  happens  quite  often  with  water  sys- 
tems, where  municipal  utilities  have  water  systems,  but  yet  in  an- 
nexed areas,  there  may  be  a  water  district  that  provides  service. 
They  get  along  just  fine.  I  don't  think  there's  a  particular  problem 
with  that.  In  Colorado,  there  are  a  number  of  utilities  that  serve 
jointly  with  municipal  utility  systems  in  the  same  town.  Poudre 
Valley  does.  There  is  one  municipal  town  that  we  serve  jointly  with 
a  municipal  utility  system.  We  serve  a  school  in  some  residential 
areas  in  the  town,  and  we  have  no  problem  with  that.  It  works  just 
fine. 

Throughout  the  State,  there  are  other  municipals  that,  the  city 
of  Aspen  serves  jointly  with  the  rural  electric  cooperative  out  in 
that  area.  So  it's  not  an  uncommon  thing.  We  serve  jointly  with  in- 
vestor-owned utilities  in  a  number  of  towns  throughout  Colorado. 
Poudre  Valley,  I  think  we  serve  probably  four  or  five,  probably 
more,  towns  jointly  with  the  investor-owned  companies. 

Mr.  Minge.  When  you  say  jointly,  you  don't  mean  the  same 
member  you  service,  but  you  mean  one  side  of  the  street  or  one 
block? 

Mr.  Carey.  Exactly.  We  serve,  our  area  is  unaffected  by  annex- 
ation. We  have  a  franchise  with  a  town  to  serve  our  areas,  as  the 
town  grows,  it  grows  into  our  service  area,  we  serve  that  growth. 
No  problem.  That  happens  throughout  Colorado  and  throughout 
the  country. 

Mr.  Minge.  Does  it  create  a  controversy  because  some  residents 
are  paying  more  for  water  or  in  this  case  more  for  electricity  than 
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their  neighbors  per  kilowatt  hour  and  that  the  difference  in  rates 
or  the  difference  in  suppliers  results  in  some  residents  of  the  com- 
munity paying  hidden  taxes,  in  effect,  in  their  electric  utility  bill 
for  water  or  for  police  and  fire  protection,  and  other  people  are  not 
paying  that  water  or  police  and  fire  protection  element  in  their 
electric  bill? 

Mr.  Carey.  If  it  is  a  problem,  it  certainly  has  not  surfaced  and 
has  not  been  a  problem  to  Poudre  Valley  in  those  areas  where  we 
serve  jointly.  Even  though  in  some  cases,  actually  in  many  cases, 
our  rates  can  be  a  little  bit  higher  than  those  that  we're  serving 
the  town  jointly  with. 

Mr.  MlNGE.  I'd  be  interested  in  the  comments  of  any  of  the  other 
people  on  the  panel. 

Mr.  Roberts.  May  I  add  that  in  most  cases  that  I  know  of  where 
an  electric  cooperative  serves  inside  a  municipality,  it  pays  a  fran- 
chise tax.  I've  heard  of  them  being  from  anywhere  from  2  percent 
to  4  percent.  And  I  believe  the  other  thing  we  have  to  consider 
there  is  that  we  also  are,  our  members  are  paying  taxes  as  well. 
They  may  be  outside  the  city  limits,  but  they're  paying  a  lot  of  the 
taxes,  and  I  believe  Gene  has  a  reference  to  that  that  he  could 
point  out.  But  we  do  pay  those  taxes,  we  pay  franchise  taxes  on 
those  gross  receipts. 

Mr.  HOLSTEEN.  Mr.  Chairman,  Mr.  Minge,  I  would  like  to  add 
that  in  South  Dakota,  the  cooperatives  pay  a  gross  receipts  tax  on 
every  kilowatt  hour,  or  on  every  dollar  they  take  in.  And  of  course, 
when  the  municipal  takes  that  over,  then  that  tax  is  lost  to  the 
school  systems.  That  tax  goes  directly  to  schools.  We  also  pay  prop- 
erty taxes,  and  if  the  municipal  takes  over  those  services,  there  are 
no  taxes  collected  from  a  municipal  system,  and  then  the  State  law 
does  also  provide  for  a  sort  of  a  franchise  tax  where  we  serve  with- 
in the  city  limits. 

So  we  do  pay  taxes.  I  would  echo  Mr.  Carey's  testimony,  actually 
in  South  Dakota,  in  Aberdeen,  I  can  cite  you  cases  where  we  have, 
it's  an  investor-owned  utility  that  serves  in  Aberdeen,  and  a  rural 
electric  co-op,  as  the  city  annexes,  the  lines  don't  change.  I  can  cite 
you  buildings  where  half  of  the  building  is  served  by  the  investor- 
owned  utility  and  the  other  half  of  the  facility  is  served  by  the 
rural  electric  co-op.  I  mean,  it  depends  where  the  line  is  and  where 
the  service  is.  We  have  no  problem  with  that  sort  of  arrangement. 

Mr.  Laughlin.  There's  another  side  of  this  same  question,  and 
that  is  if  it's  one  of  concern  for  fairness,  the  municipal  customers 
who  live  outside  the  corporate  limits  are  in  effect  helping  pay  these 
city  services,  and  many  times  they  have  no  access  to  them  at  all. 
And  in  fact,  they  fall  through  the  crack  when  it  comes  to  having 
representation  or  a  voice.  Because  they  do  not  elect  the  city  com- 
mission. And  so  if  it's  a  question  of  fairness,  that's  probably  the 
most  unfair  situation  that  exists,  when  you're  having  an  electric 
system  subsidize  or  pay  for  other  city  services. 

Now,  I  will  tell  you  also,  Talquin  provides  water  and  sewer  serv- 
ices. And  we  have  just  as  much  trouble  over  annexation  as  those 
co-ops  that  do  not  provide  it.  Because  we  have  the  municipals  try- 
ing to  make  deals  with  developers  where  they'll  do  rebate  contracts 
with  them  on  water  and  sewer  if  the  property  is  annexed.  And  so 
even  where  we  may  have  the  ability  to  provide  those  services  we 
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still  are  in  a  competitive  situation  on  electric  service,  because  that's 
the  business  they're  in  and  the  business  we're  in. 

Mr.  MlNGE.  Thank  you. 

Mr.  Johnson.  I  think  that  it  would  be  best — does  the  gentle- 
woman from  Florida  have  any  questions  of  this  panel?  Well,  I  think 
it  best  then  if  the  members  of  this  panel  could  stay  here,  we  will 
recess  momentarily  to  go  vote.  But  we  will  commence  again  imme- 
diately, so  hustle  back.  We  want  to  keep  things  moving  along  here. 

[Recess  taken.] 

Mr.  Johnson.  Let's  bring  the  committee  back  to  order. 

The  Chair  recognizes  the  gentleman  from  Colorado  for  questions 
that  he  might  have. 

Mr.  Allard.  Thank  you,  Mr.  Chairman. 

I'd  like  to  have  Mr.  Carey  share  some  of  his  experiences  with 
what's  happened  in  Colorado  as  far  as  working  with  the  munici- 
palities and  the  Poudre  Valley  REA  and  why  you  don't  think  that 
that's  working  today  in  the  State  of  Colorado. 

Mr.  Carey.  We  have  tried  vigorously  over  many  years  to  defend 
our  service  areas.  Part  of  the  1960's,  and  I  don't  want  to  get  into 
a  long  speech  here,  cut  me  off  if  I  get  too  long-winded.  But  prior 
to  the  sixties,  cooperatives  did  not  have  any  certificated  territory 
at  all.  We  just  served  all  the  boonie  areas,  and  nobody  wanted 
those  areas.  As  those  areas  became  more  profitable,  both  the  mu- 
nicipals and  investor-owned  utilities  started  looking  at  our  service 
areas  as  profitable  areas  for  them. 

When  we  became  regulated  under  the  public  utilities  commission 
as  to  territory,  that  basically  resolved  our  problem  with  investor- 
owned  utilities,  because  we  had  a  forum  to  go  to,  we  had  certifi- 
cated territory.  But  as  to  the  municipalities,  it  did  nothing.  Be- 
cause they  are  more  powerful  than  the  State  legislature,  more  pow- 
erful, probably  than  the  Federal  legislature,  they  think 

Mr.  Allard.  Let  me  interrupt  you  there.  Why  is  that,  in  Colo- 
rado? 

Mr.  Carey.  The  constitution  provides  that.  The  difficulty  always 
was  that  they  never  had  to  negotiate.  They  had  all  the  power  to 
take  and  not  negotiate.  We  were  able  in  1986  to  introduce  and  get 
support  in  the  State  legislature  for  the  passage  of  a  compensation 
compromise.  And  this  was  a  compromise  ultimately  reached  in  the 
halls  of  the  legislature  in  Denver,  Colorado,  between  the  rural  elec- 
tric cooperatives  and  the  municipals. 

And  all  the  major  municipals,  the  four  largest  municipals,  were 
all  represented  there,  and  they  all  agreed,  ultimately,  to  a  com- 
promise compensation  package.  It  certainly  wasn't  what  we  were 
asking  for,  it  left  out  the  G&T's,  the  generation  and  transmission 
associations,  and  it  wasn't  what  we  thought  was  fair  or  adequate. 
But  it  was  the  best  we  thought  we  could  do  at  that  time. 

We  jointly  presented  to  the  legislature  our  compromise  solution 
for  compensation.  We  lost  the  service  area  because  the  constitution 
could  not  protect  us. 

The  first  application  of  that  State  statute  was  between  Poudre 
Valley  REA  and  the  city  of  Loveland.  Loveland,  who  had  agreed  to 
the  legislation  in  the  halls  of  the  legislature,  challenged  the  con- 
stitutionality of  the  bill  that  they  had  supported.  As  a  result,  we 
went  to  the  supreme  court  over  the  issue,  and  as  a  result  of  all  of 


56 

that,  the  Colorado  Supreme  Court  basically  gutted  the  compensa- 
tion statute  by  allowing  a  municipality,  if  they  can  convince  the 
customer,  basically,  to  switch  over  voluntarily  following  an  annex- 
ation, then  the  municipality  can  avoid  all  compensation  to  the  coop- 
erative. That's  compensation  for  the  facilities  or  anything,  any  idle 
facilities. 

So  that  has  pretty  much  been  the  result  of  our  attempts  to  work 
out  a  solution  in  Colorado  on  a  State  level. 

Mr.  Allard.  Now,  in  this  particular  situation  where  you  lost  the 
lawsuit  to  the  city  of  Loveland,  then  did  the  city  of  Loveland  take 
your  annexation  territory  and  your  facilities  and  everything  in  that 
area  without  any  compensation  through  annexation? 

Mr.  Carey.  Well,  they  couldn't  go  back  for  those  that  they  had 
already  taken.  In  other  words,  the  process  to  that  point  was  that 
they  had  excluded  us  from  that  service  area.  So  the  court  said  they 
couldn't  go  back  and  retroactively  say  they  were  competing  when 
they  had  excluded  us. 

But  as  far  as  the  future  is  concerned,  what  the  city  council  has 
done  is  said  "We're  going  to  exclude  you,  REA,  from  newly  annexed 
areas  for  the  new  customers  that  come  on  line.  You  can't  have  an 
opportunity  to  serve  any  new  customers,  but  any  existing  customer 
we  can  convince  to  switch  over,  we're  going  to  take  and  not  pay  you 
anything."  So  that's  how  it  is  basically  from  now  on  with  the  city 
of  Loveland. 

Mr.  Allard.  Now,  how  does  that  happen?  Does  the  city  have  a 
service  line  there  as  well  as  you  have  a  service  line,  both  of  you 
have  service  lines  to  the  same  area,  is  that  how  that  happens? 

Mr.  Carey.  Before  an  area  is  annexed,  the  serving  utility  is  the 
only  utility  that  has  lines  in  that  area  generally.  I  mean,  the  city, 
no  municipality  is  going  to  build  facilities  outside  of  their  bound- 
ary. So  typically,  it's  just  the  rural  electric  cooperative  that  has  fa- 
cilities in  the  area  prior  to  annexation.  Subsequent  to  annexation, 
then  the  municipality  will  either,  if  it's  a  condemnation  situation 
where  they're  excluding  us,  they  make  take  over  our  facilities.  If 
it's  a  competitive  situation,  then  they  would  have  to  build  duplicate 
facilities,  and  that  just  idles  our  facilities  that  are  in  place. 

Mr.  Allard.  And  when  they  take  over  your  facilities,  do  they 
compensate  you  for  taking  over  those  facilities? 

Mr.  Carey.  If  there  is  compensation  for  the  facilities  that  they 
take,  if  they  are  excluding  us  from  the  area.  But  it's  only  those  fa- 
cilities that  they  take.  There  is  no  compensation  that  goes  back  to 
the  substation,  to  the  transmission  line  or  to  the  powerplant  that's 
idled.  If  they  just  take  a  pole  or  series  of  poles  and  transformers 
from  our  ownership  to  theirs,  then  they  compensate  us  for  that. 
But  for  no  other  facilities. 

Mr.  Allard.  You  have  to  keep  most  of  your  fixed  costs,  your 
large  fixed  costs  are  on  those? 

Mr.  Carey.  Those  other  costs  have  to  be  paid  for.  There  is  an- 
other part  of  the  compensation  formula  that  relates  to  revenue  that 
we  do  get  in  addition  to  a  facilities  compensation.  And  most  of  that 
goes  to  paying  off  our  equity  obligation  to  our  members  in  the  form 
of  capital  credits.  At  the  end  of  each  year,  what  is  termed  our  mar- 
gins or  profits  are  moneys  that  are  retained  by  the  cooperative  or 
the  consumer. 
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And  we  have  to  pay  those  back  over  a  period  of  years.  And  so 
the  revenues  that  we  basically  receive  as  compensation  just  goes 
back  to  the  customer  in  retiring  what  is  their  equity  in  our  system, 
even  though  they  no  longer  can  contribute  financially  to  the  viabil- 
ity of  the  cooperative. 

Mr.  Allard.  I  want  to  thank  the  chairman  for  giving  us  the  time 
to  do  this,  and  as  long  as  he  allows  us  to  do  it,  we  will  continue 
with  some  of  this  discussion. 

But  I  think  it's  beneficial  to  get  this  on  the  record,  because  I 
think  lots  of  times,  the  cities  and  REA's  are  able  to  work  together 
and  they  work  out  their  differences.  But  we  do  run  across  these  sit- 
uations where  they  are  unusual,  like  your  situation  where  they 
don't  cooperate,  and  I  think  it  pays  us  to  kind  of  understand  how 
the  law  works  under  those  situations  where  you  have  a  problem 
working  with  a  certain  municipality. 

Mr.  Carey.  I  was  just  going  to  say,  in  many  other  areas,  particu- 
larly with  the  municipalities  on  operational  issues,  we  do  work 
very  closely  together  and  without  conflict,  and  we're  very  appre- 
ciative of  that. 

Mr.  Allard.  Yes.  Now,  if  this  bill  should  pass  now,  then  do  you 
think  that  that  would  resolve  the  problems  that  you're  having,  that 
you  could  come  to  an  adequate  resolution  of  the  problem,  and  you 
would  be  happy  with  the  Colorado  Utilities  Commission,  for  exam- 
ple, to  be  the  deciding  body  on  that? 

Mr.  Carey.  We  would  be  happy  with  the  Colorado  Utilities  Com- 
mission. We  would  foresee  that  this  legislation  would  allow  the 
parties  to  sit  down  and  work  out  a  solution,  oftentimes  without 
going  to  the  commission.  Because  it  does  provide  some  measure  of 
I  guess,  the  level  playing  field  for  the  cooperative  that  we  haven't 
had  before,  and  we,  I  believe,  could  work  out  just  on  a  one-to-one 
basis  many  of  our  difficulties. 

Mr.  Allard.  Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  Mrs.  Thurman. 

Mrs.  Thurman.  To  any  of  you  that  would  like  to  answer  this,  be- 
cause each  of  you  come  from  different  States  and  obviously  have 
had  different  working  relationships  within  your  States  and  within 
your  municipalities,  why  is  this,  I  mean,  why  would  we  do  this  at 
the  Federal  level  and  not  leave  it  at  the  State  level? 

Mr.  Carey.  I  don't  want  to  dominate  this,  but  because  it  would 
take  in  Colorado  a  State  constitutional  amendment  in  order  to  ac- 
complish this  or  something  similar,  we  have  quite  frankly  looked 
at  that.  We  believe  it  would  cost  us  about  $2  million  to  attempt 
such  a  resolution.  Quite  frankly,  we  do  not  have  the  financial  re- 
sources to  put  toward  that. 

Mr.  Roberts.  Mr.  Chairman,  members  of  the  committee,  we  be- 
lieve that  it  in  fact  does  leave  that  in  the  hands  of  the  State.  It 
may,  the  bill  may  be  at  a  Federal  level,  but  it  puts  the  requirement 
for  the  consideration  of  these  matters  back  in  the  State. 

Mr.  Laughlin.  I  think  also  the  fact  that  after  almost  60  years 
of  this  kind  of  problem,  it's  self-evident  that  the  States  have  not 
addressed  it  in  full.  There  are  still  many  States  that  do  not  have 
a  third-party  method  of  resolving  these  disputes.  As  you  know,  in 
Florida  under  the  grid  bill,  we  have  a  method  to  resolve  disputes. 
But  that  still  does  not  prevent  disputes  from  taking  place  and  from 
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that  process  being  very  costly,  and  we  all  know  who  pays  the  ex- 
pense on  both  sides  of  the  fences. 

But  I  think  to  try  to  address  this  at  a  Federal  level,  it's  like 
when  you  go  to  court,  you've  got  your  differences  and  you've  got  a 
judge,  and  you  need  someone  to,  if  nothing  else,  inspire  you  to  set- 
tle your  own  problems,  because  if  they're  settled  for  you  by  some- 
one else,  neither  of  you  may  be  happy.  So  I  think  we've  had  60 
years  worth  of  this,  and  while  some  States  have  addressed  it,  many 
have  not. 

Mrs.  Thurman.  I  might  go  back  to  Mr.  Beyer's  testimony  that 
was  submitted,  where  he  said  that  he  believes  that  the  Federal  leg- 
islation may  be  required  to  serve  the  interests  of  the  REA  program, 
the  taxpayer  in  rural  America,  that  they  would  probably  strongly 
support  because  of  a  fair  hearing  mechanism,  and  as  to  protect  our 
investment  as  well.  I  mean,  is  that  part  of  this? 

Mr.  LAUGHLIN.  Yes,  I  think  that  it  is.  The  Government  is  con- 
cerned about  its  security  position  in  this  matter.  As  I  indicated  ear- 
lier in  my  testimony,  I'm  also  concerned  from  a  fair  business  prac- 
tice standpoint  in  that  we  are  electric  cooperatives,  and  we  are 
owned  and  directed  by  those  we  serve,  and  as  such,  we  are  a  busi- 
ness entity.  We  happen  to  be  an  REA  borrower  also.  But  we  also 
construct  funds  from  our  general  funds,  we  borrow  from  another 
lender,  and  it's  this  inequity  that  we  have  with  respect  to  annex- 
ation and  condemnation  that  presents  a  problem  to  us. 

And  I  might  also  tell  you,  in  Florida,  as  you  know,  we  have  five 
investor-owned  utilities,  and  every  one  of  them  experiences  the 
same  kind  of  adversarial  relationships  on  annexation  that  we  do. 
They're  not  involved  in  this  particular  bill,  but  it  is  a  real  problem. 

Mrs.  Thurman.  Mr.  Laughlin,  in  your  testimony,  what  was  prob- 
ably the  cost  of  some  of  these  fights?  Because  in  my  sort  of  dealing 
with  the  PSC  over  the  years  in  any  kind  of  rates,  it's  always  been 
a  concern  to  me  that  the  people  fight  about  it,  the  corporations  or 
whomever,  but  the  bottom  line  is  that  when  the  cost  of  that  pay- 
ment actually  gets  paid  out  of  the  customer,  is  that 

Mr.  LAUGHLIN.  I'd  say  a  typical  one-area  dispute  of  a  very  simple 
nature  would  probably  run  each  party  somewhere  between  maybe 
$20,000  and  $50,000  probably.  Because  when  you  get  into  the  dis- 
pute process  at  the  commission  in  Florida,  it's  like  a  judicial  pro- 
ceeding with  rights  of  discovery,  and  the  staff  can  write  some  of  the 
longest  interrogatories.  They  are  truly  almost  worse  than  a  court 
case,  because  you  have  the  two  parties  contending  with  each  other, 
and  you  have  the  commission,  who  is  a  part  of  the  proceeding,  and 
they  can  do  document  production  and  interrogatories. 

So  it  gets  very  expensive,  and  you  hire  a  lot  of  consultants,  and 
the  testimony  gets  voluminous.  In  our  case,  with  the  largest  munic- 
ipal in  our  area,  we  had  eight  disputes  at  one  time.  And  while  I 
don't  know  the  exact  numbers  now,  I  can  assure  you  that  for  both 
sides,  it  was  in  six  figures,  and  not  in  the  low  six  figures.  And  it 
extended  over  a  long  period  of  time  and  was  very  disruptive  to  both 
of  us. 

And  in  fact,  it  was  that  kind  of  bloodletting  that  really  led  to  us 
having  an  agreement.  Because  what  we  were  doing  was  worse  on 
both  of  us  than  reaching  an  agreement.  And  you  say  well,  that's 
fine,  you  solved  it  on  a  local  basis.  But  I'm  telling  you,  it's  a  sad 
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situation  when  you  have  to  have  a  war  before  you  can  have  peace 
of  any  kind.  Maybe  that's  the  way  the  world  works,  but  I  wish  the 
utility  business  did  not. 

Mrs.  Thurman.  And  the  ratepayer  basically  picked  it  up? 

Mr.  Laughlin.  The  consumer  always  pays. 

Mrs.  Thurman.  Thank  you. 

Mr.  Johnson.  Just  very  briefly,  Mr.  Carey,  in  the  State  of  Colo- 
rado, will  Colorado  have  to  amend  its  constitution  in  order  to  com- 
ply with  this  legislation? 

Mr.  Carey.  I  do  not  believe  so.  I'm  not  an  attorney,  I'm  an  engi- 
neer. But  in  talking  with  our  company  attorney,  it's  his  advice  to 
me  that  that  would  not  have  to  happen. 

Mr.  Johnson.  Any  remaining  questions  of  this  panel? 

If  not,  thank  you,  gentlemen,  for  your  attendance  here  today, 
your  full  statements  are  in  the  record  and  your  additions  are  very 
helpful  to  us. 

Mrs.  Thurman.  Mr.  Chairman. 

Mr.  Johnson.  Yes,  the  gentlelady  from  Florida. 

Mrs.  Thurman.  I  just  forgot  to  welcome  Mr.  Laughlin.  I  apolo- 
gize, but  things  are  a  little  hectic  around  here.  I've  known  Mr. 
Laughlin  for  several  years  now,  and  actually  have  been  involved  in 
these  territorial  fights  in  the  State  senate.  They're  not  fun,  but  I'm 
glad  to  see  you  here  today. 

Mr.  Laughlin.  Thank  you  very  much.  The  committee  has  made 
me  feel  very  much  at  home,  thank  you. 

Mr.  Johnson.  The  final  panel  of  the  day  consists  of  Mr.  Larry 
Watson,  who's  manager  of  city  light,  water,  and  cable,  of 
Paragould,  Arkansas,  and  he  is  accompanied  by  Mr.  Larry  Hobart, 
executive  director  of  the  American  Public  Power  Association  in 
Washington,  DC.  Also  the  Honorable  Robert  Isaac,  mayor  of  Colo- 
rado Springs,  Colorado,  on  behalf  of  the  U.S.  Conference  of  Mayors, 
president,  Gary-Hobart  Water  Corporation,  Gary,  Indiana,  on  be- 
half of  the  National  Association  of  Water  Companies. 

Thank  you,  gentlemen.  And  as  with  the  other  panels,  we  will 
begin  and  follow  through  the  testimony  of  each  of  you  before  sub- 
committee members  ask  any  questions.  Again,  your  full  statements 
are  received  for  the  record,  and  you  may  prefer  to  summarize  or 
pursue  your  statement  in  some  other  manner,  however  you're  most 
comfortable. 

Mr.  Watson,  please  proceed. 

STATEMENT  OF  LARRY  WATSON,  MANAGER,  CITY  LIGHT, 
WATER,  AND  CABLE,  PARAGOULD,  AR,  ON  BEHALF  OF  AMER- 
ICAN PUBLIC  POWER  ASSOCIATION,  ACCOMPANIED  BY 
LARRY  HOBART,  EXECUTIVE  DIRECTOR 

Mr.  Watson.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. 

I'm  Larry  Watson,  Manager  of  the  Paragould,  Arkansas,  city 
light,  water,  and  cable.  My  electric  utility  system  is  a  member  of 
the  American  Public  Power  Association.  I'm  here  today  on  behalf 
of  APPA.  Accompanying  me  is  Larry  Hobart,  APPA  executive  direc- 
tor. 

APPA  is  a  national  service  organization  representing  more  than 
1,750  public  power  systems  throughout  the  country.  One  thing  that 
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I'm  going  to  divert  a  little  bit  from  my  text  is  that  I  see  things  all 
the  time,  where  the  last  publication  of  a  co-op,  where  it  says  no 
protection,  and  Arkansas  is  listed  as  no  protection.  I've  got  a  pic- 
ture here  from  five  years  ago  from  a  very  young-looking  Governor 
then,  called  Bill  Clinton,  with  the  co-ops,  IOU's,  and  the  municipals 
all  signing  an  agreement  that  everyone  is  happy  with.  So  I  don't 
know  where  that  information  came  from. 

Cities  by  law  are  endowed  with  the  authority  and  charged  with 
the  responsibility  to  promote  local  growth  and  prosperity  and  to  en- 
sure delivery  of  essential  services.  Federal  legislation  that  pre- 
empts State  service  territory  laws  and  erects  barriers  to  municipal 
service  in  annexed  areas  severely  undermines  the  ability  of  cities 
to  meet  this  obligation. 

I  will  discuss  three  basic  arguments  against  Federal  action  to 
preempt  State  territory  laws.  One,  Federal  preemption  is  not  nec- 
essary. Proponents  of  H.R.  3790  argue  that  rural  electric  coopera- 
tives need  the  Federal  Government  to  protect  their  service  terri- 
tories, the  boundaries  of  which  are  almost  in  every  instance  estab- 
lished by  State,  not  Federal  law.  They  ask  for  this  protection  be- 
cause in  their  view,  municipal  electric  systems  are  wantonly  grab- 
bing their  customers,  facilities,  and  service  territories  and  paying 
little  or  no  compensation.  This  causes  economic  hardship  for  cus- 
tomers left  behind  and  jeopardizes  repayment  of  Federal  rural  elec- 
trification loans.  This  compelling  emotional  argument  has  no  basis 
in  fact. 

As  this  chart  prepared  by  REA  shows,  the  number  of  customers 
served  by  rural  electric  distribution  cooperatives  has  grown  every 
year  since  REA  was  established.  According  to  NRECA,  during 
1992,  co-ops  added  about  286,000  new  customers.  USDA's  fiscal 
year  1995  budget  request  projects  the  cumulative  customers  served 
by  co-ops  with  REA  loans  will  grow  by  550,000  over  the  next  2 
years. 

The  next  chart,  prepared  from  data  submitted  to  the  Department 
of  Energy  indicates  that  over  the  past  5  years,  co-op  customer 
growth  has  surpassed  that  of  municipal  electric  systems  in  every 
category.  At  the  same  time,  growth  in  energy  sales  for  co-ops  has 
outpaced  that  of  municipal  electric  systems,  as  shown  in  this  final 
chart  prepared  by  NRECA. 

The  facts  show  that  rather  than  losing  large  numbers  of  cus- 
tomers and  energy  sales  to  predatory  municipal  electric  utilities, 
co-ops  are  growing  faster  than  the  rest  of  the  total  industry.  These 
hard  facts  of  co-op  financial  health  without  Federal  territory  pro- 
tection cannot  be  contradicted  by  any  credible  evidence,  because 
none  exists.  REA  admitted  last  year  that  it  did  not  keep  records 
of  the  latest  problems  caused  by  municipal  growth,  and  only  this 
year  requested  borrowers  to  submit  such  evidence.  It's  hard  to  un- 
derstand why  REA  failed  to  gather  information  on  an  issue  they 
consider  to  be  survival  to  the  co-ops. 

Two,  States  have  historically  regulated  service  territories.  The 
extent  to  which  the  States  have  addressed  territorial  protection  ap- 
parently depends  on  who  is  talking  and  who's  listening.  For  exam- 
ple, in  addressing  Wall  Street  analysts,  a  group  keenly  interested 
in  the  financial  security  of  their  investments,  a  spokesperson  for 
the  Rural  Electric  Cooperative  Finance  Corporation  stated  that  ter- 
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ritorial  protection  existed  in  41  States.  Since  cooperatives  are  lo- 
cated in  46,  this  means  that  only  five  States  lack  protection  under 
the  CFC  analysis. 

However,  NRECA  says  30  States  do  not  have  territorial  protec- 
tion laws.  The  fact  is,  some  of  us,  some  form  of  protection  exists 
in  every  State.  The  fifth  amendment  to  the  U.S.  Constitution,  mir- 
rored in  State  constitution,  prohibits  the  taking  of  private  property 
without  just  compensation.  But  just  compensation  is  not  the  mini- 
mum protection  afforded.  Some  States  have  compensation  for- 
mulas, while  other  States  have  fixed  territorial  boundaries. 

I  won't  try  to  explain  all  the  various  State  statutes.  I  have  before 
me  a  large  binder  that  contains  several  service  territorial  laws  and 
interpretive  rulings  from  the  50  States.  I  won't  ask  them  to  be  in 
the  record,  but  I  will  make  it  available.  The  variety  and  complexity 
of  sheer  volumes  of  these  laws  reflect  the  desire  of  the  States  to 
deal  with  important  issues  in  each  way  best  for  their  own  citizens. 

Three,  annexation  is  important  for  economic  development.  I  be- 
lieve it  is  one  of  the  most  important  reasons  to  reject  efforts  to  hem 
cities  in  by  preempting  State  laws.  Growing  cities  create  jobs,  not 
for  residents,  but  for  the  entire  region.  About  half  the  U.S.  farm 
household  income  depends  primarily  on-off-farm  income  for  their 
livelihood.  Farmer  and  NRECA  General  Manager  Bob  Bergman 
said  "We  know  that  economic  development  will  take  place  around 
the  cities,  towns  and  around  industries." 

Mr.  Chairman,  in  Paragould,  Arkansas,  the  name  of  the  game  is 
jobs.  I'm  here  today  to  talk  about  people,  consumers.  Somehow  I 
think  that's  been  overlooked.  I  hear  about  utilities,  and  I  hear 
about  people  having  problems,  but  in  our  town,  this  is  graduation 
time.  And  it's  very  important,  moms,  dads,  grandmas,  grandpas, 
they  want  jobs. 

We  have  four  new  industries  coming  into  Paragould.  We  are  the 
reason  our  region  is  growing.  The  co-ops  are  getting  a  benefit  from 
that.  If  that  territory  had  not  been  able  for  us  to  annex  5  years  ago, 
not  one  of  those  four  industries  would  have  located  in  our  town,  not 
one.  And  I  promise  you  not  all  of  those  citizens  are  living  in  the 
city  limits.  We're  not  here  to  debate  today  who's  going  to  serve 
them  with  sewers.  I  don't  see  anybody  wanting  to  jump  up  and 
grab  that.  We've  got  to  provide  all  of  those  services. 

Those  services,  then,  we  have  to  have  the  electric  service  to  make 
that  total  package.  The  industries  first  of  all  wouldn't  have  come 
because  of  the  rates,  second  of  all,  they  wouldn't  have  come  because 
of  the  reliability  of  the  service.  It's  very  important  to  us,  and  we 
look  at  our  job  seriously. 

In  conclusion,  if  there  ever  was  an  example  of  a  solution  in 
search  of  a  problem,  attempts  to  enact  Federal  territorial  legisla- 
tion is  one.  For  over  50  years,  co-ops  have  prospered  without  this 
kind  of  Federal  protection,  and  according  to  REA,  the  future  looks 
even  brighter.  Again,  APPA  appreciates  the  opportunity  to  testify, 
and  I  will  be  pleased  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Watson  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Watson. 

And  we'll  go  next  to  Mr.  Isaac. 
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STATEMENT  OF  ROBERT  M.  ISAAC,  MAYOR,  COLORADO 

SPRINGS,  CO 

Mr.  Isaac.  Good  afternoon,  Mr.  Chairman  and  members  of  the 
committee. 

I'm  Robert  Isaac,  mayor  of  the  city  of  Colorado  Springs.  And  ob- 
viously, you  know  that  this  panel  is  opposed  to  H.R.  3790,  which 
would  preempt  State  and  local  laws  with  respect  to  assignment  of 
electric  service  areas  and  the  transfer  of  areas  upon  annexation 
even  under  the  required  compensation  of  State  laws  when  transfer 
occurs. 

I  appear  on  behalf  of  the  city  of  Colorado  Springs,  owner  of  our 
own  utility,  and  by  the  way,  our  people  also  own  the  utilities  in  a 
municipal  electric.  I've  been  the  mayor  for  15  years,  represented 
the  U.S.  Conference  of  Mayors,  was  the  president  in  1990. 

Much  has  been  said  recently,  and  I'm  sure  you've  heard  it,  about 
unfunded  Federal  mandates.  I  personally  don't  like  the  unfunded 
or  the  funded  ones,  if  you're  not  acting  within  your  constitutional 
authority.  But  that's  another  subject.  But  also,  preemption. 

And  this  has  the  worst  of  both.  This  is  a  preemption  of  State  and 
local  law,  and  it  is  also  a  mandate  which  will  cost  us,  to  pay  for 
the  arbitrator.  If  we  don't  pay  for  this  independent  third  party, 
then  we'll  just  ask  the  developer,  because  usually  the  annexation 
is  raw  land,  we'll  just  ask  the  developer,  "You  pay  for  it.  Now, 
when  you  get  through  paying  for  it,  you  don't  know  you're  going 
to  get  a  good  answer.  And  therefore,  you  probably  may  pay  30  per- 
cent more  in  rates." 

And  I  could  tell  you  that  this  particular  provision  with  respect 
to  raw  land  will  absolutely  stop  annexations,  and  stop  develop- 
ment. Because  the  cooperatives  in  our  area  cannot  provide  all  of 
the  other  services. 

Now,  this  independent  party  is  supposed  to  determine  public  in- 
terest. Our  people  voted  in  1954  to  add  a  provision  to  our  State 
constitution  that  the  municipals  would  have  exclusive  jurisdictions 
in  these  annexed  areas.  And  so  the  people  of  Colorado  have  already 
expressed  the  public  interest. 

With  respect  to  whether  or  not  annexation  benefits  the  area  to 
be  annexed,  there's  no  question.  Because  we  cannot  involuntarily 
annex  under  our  State  law,  unless  we  have  an  enclave  that  has  ex- 
isted with  the  same  boundaries  for  3  years,  and  there  are  no  co- 
operatives serving  inside  enclaves,  I  don't  think  in  any  of  the  cities. 

So  the  only  one  other  issue  to  determine  under  H.R.  3790  is: 
Would  this  adversely  affect  those  outside,  and  those  decisions  could 
be  all  over  the  map.  So  the  uncertainty  is  there,  and  the  uncer- 
tainty of  development  will  be  there. 

I'll  try  to  just  hit  a  few  high  spots.  The  name  of  the  bill,  the 
Rural  Consumer  Protection  Act:  Protection  from  whom  and  I  don't 
know  from  what?  Annexation  has  clearly  not  caused  the  problem 
that  the  co-ops  have  in  the  State  of  Colorado.  The  most  notable  sit- 
uation is  in  my  statement  referred  to,  is  the  Colorado-Ute  situa- 
tion, that  I'm  sure  some  of  you  are  familiar  with.  And  the  Colorado 
PUC  itself  said  the  problem  was  "installing  and  maintaining 
unneeded  capacity",  not  annexation.  And  I  believe  the  figures  were 
somewhere  in  the  range  of  $800  million  that  we  all  paid,  or  all  will 
pay  a  good  portion  of  that. 
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Now,  if  a  municipal  utility  makes  that  same  mistake,  our  rate- 
payers suffer,  and  we  don't  expect  to  see  a  municipal  consumer  pro- 
tection act  come  out  of  Congress. 

Another  thing  I've  heard  is  a  subsidy.  Why  is  tax-exempt  financ- 
ing from  the  Federal  point  of  view  and  the  cooperative  point  of 
view  considered  a  subsidy?  It's  the  same  as  the  tax-exempt  financ- 
ing when  the  Federal  Government  borrows,  but  then  it's  needed  to 
run  the  Government.  When  State  and  local  governments  borrow, 
it's  either  a  loophole  for  the  investor,  which  has  to  be  closed,  or  it's 
a  subsidy  to  us. 

Colorado  Springs  Utility  provides  electric  service  to  half  of  the 
customers  in  the  State  of  Colorado,  municipal  customers,  148,000. 
And  all  of  the  munis  in  Colorado  serve  a  geographic  area  of  1  per- 
cent of  the  State.  The  cooperatives  serve  88  percent  of  the  geo- 
graphic area  of  the  State,  and  they  have  been  increasing  in  their 
revenues,  they  have  been  increasing  in  their  ratios  that  determine 
their  health,  and  they  have  been  increasing  in  their  areas. 

We  have  annexed  over  the  years  not  to  hurt  an  REA,  not  to  hurt 
a  cooperative,  that's  not  the  purpose.  It's  because  people  asked  to 
be  annexed  because  they  want  to  be  served  with  a  full  bundle  of 
services,  and  that's  what  we  do.  We  do  not  go  after  these  people, 
we  are  not  cherry  pickers,  we  do  not  wait  until  something  develops, 
because  it  won't  develop  in  most  cases,  because  they  don't  have  the 
other  services.  We  don't  go  after  them  and  say  "Now,  that's  a  prize 
one,  we'll  cherry  pick."  I  felt  today  after  hearing  all  that  that  I  not 
only  was  a  cherry  picker,  a  hostile  cherry  picker,  and  probably  also 
a  chicken  killer.  [Laughter.] 

But  we  have  no  trouble  with  Mountain  View,  outside  our  bound- 
aries, and  most  of  our  annexations  are  in  our  own  certificated 
areas.  And  Mountain  View  has  increased  its  revenue  in  the  last  6 
years,  1986  to  1992,  their  customers  by  7,000,  and  their  TIER 
ratio,  whatever  that  is,  you  all  know,  from  1.3  to  2.2.  We  have  obvi- 
ously been  killing  them. 

And  if  you  just  look  at  the  exhibits  that  we  have  attached,  you 
might  see  the  condition  of  Poudre  Valley  and  Mountain  View,  and 
also  the  returns  that  were  made  in  1992. 

I  know  I've  gone  too  long,  Colorado  has  a  compensation  statute 
that  is  very  clear.  We  not  only  are  required  to  pay  25  percent  of 
the  revenue  for  10  years  of  the  customers  that  may  be  there  at  the 
time  of  annexation  but  we  also  pay  5  percent  of  the  revenue  of  cus- 
tomers that  wouldn't  be  there  if  the  cooperative  was  still  serving. 
And  the  only  reason  they're  there  is  because  the  municipality  is 
providing  the  other  services. 

I  thank  you  for  the  opportunity,  I  know  I've  gone  a  little  over, 
but  I  will  be  glad  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Isaac  appears  at  the  conclusion 
of  the  hearing.] 
Mr.  Johnson.  Thank  you,  Mr.  Isaac. 

This  was  the  10-minute  warning  on  a  vote,  and  I  wonder  if  rath- 
er than  trying  to  rush  and  then  not  get  the  questions  we  want  to 
ask,  and  to  rush  the  witness,  if  we  might  not  be  better  off  to  recess, 
to  vote  and  then  come  back  and  we'll  be  able  to  wrap  things  up  in 
a  more  orderly  fashion  that  way. 
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So  we  will  recess  the  subcommittee,  but  we'll  commence  again 
immediately  as  soon  as  the  chairman  returns  to  the  committee 
room. 

[Recess  taken.] 

Mr.  JOHNSON.  We'll  bring  the  subcommittee  back  to  order.  What 
had  been  one  vote  turned  into  two  votes,  and  delayed  things  still 
further.  But  those  circumstances  occur  sometimes. 

I  believe  we  were  ready  to  go  on  to  Mr.  Hensley  next  on  the 
panel. 

STATEMENT  OF  LARRY  HENSLEY,  PRESIDENT,  GARY-HOBART 
WATER  CORP.,  ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION 
OF  WATER  COMPANIES 

Mr.  Hensley.  Good  afternoon,  Mr.  Chairman. 

My  name  is  Larry  Hensley,  I'm  president  of  Gary-Hobart  Water 
Corporation.  We're  an  investor-owned  water  utility  serving  approxi- 
mately 250,000  people  in  northwest  Indiana. 

I'm  pleased  to  provide  testimony  today  concerning  H.R.  3790  on 
behalf  of  the  National  Association  of  Water  Companies.  The  NAWC 
is  the  trade  association  representing  the  Nation's  investor-owned 
water  utilities.  The  NAWC  is  concerned  about  any  efforts  to  extend 
section  306(b)  of  the  Consolidated  Farm  and  Rural  Development 
Act  to  additional  Federal  loan  programs. 

Indeed,  we  urge  the  subcommittee  to  carefully  review  this  section 
as  it  applies  to  RDA  loans  and  consider  repealing  or  modifying  it 
so  it  does  no  more  than  protect  the  integrity  of  the  RDA  loans,  and 
does  not  unduly  interfere  with  the  regulation  of  utility  service 
areas  by  the  States  and  State  regulatory  commissions. 

It  is  important  to  recognize  that  there  are  many  types  of  water 
utilities:  investor-owned  water  utilities,  municipal  utilities,  not-for- 
profit  corporations,  rural  water  districts,  conservancy  districts,  and 
others.  Service  areas  should  be  determined  and  regulated  by  the 
States  and  State  regulatory  commissions,  giving  consideration  to 
the  best  interests  of  the  consumers. 

Section  306(b)  has  been  interpreted  so  broadly  by  the  courts  that 
it  is  now  totally  divorced  from  the  protection  of  Federal  loans.  In- 
stead, RDA  borrowers  have  been  treated  as  a  special  class,  having 
special  Federal  territorial  privileges  that  prevent  other  types  of 
utilities  from  serving  their  own  customers,  and  new  customers  not 
currently  served  by  any  utility. 

I  was  formerly  executive  vice  president  of  Indiana  Cities  Water 
Corporation,  an  investor-owned  utility  serving  a  number  of  Indiana 
communities.  When  I  was  at  Indiana  Cities,  we  had  an  experience 
with  an  RDA  borrower  which  sought  to  serve  a  hospital  in  the  city 
of  Jefferson ville,  even  though  the  hospital  was  within  Indiana 
Cities'  franchisee!  area. 

The  Indiana  Utility  Regulatory  Commission  held  that  the  public 
interest  was  best  served  by  Indiana  Cities  serving  the  area,  yet, 
the  RDA  utility  refused  to  follow  the  decision  of  the  Indiana  com- 
mission. The  RDA  utility  took  the  position  that  it  was  not  bound 
by  the  commission  order,  because  section  306(b)  gave  it  special 
Federal  privileges  that  applied  regardless  of  what  the  commission 
thought. 
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In  another  case,  an  Indiana  investor-owned  utility  which  pur- 
chased water  on  a  wholesale  basis  from  an  RDA  utility  was  en- 
joined by  a  Federal  court  from  switching  its  source  of  wholesale 
supply,  even  though  the  Indiana  commission  had  approved  the 
change  of  suppliers  as  being  in  the  public  interest  because  the  new 
wholesale  price  was  lower.  In  neither  of  these  cases  was  the  integ- 
rity of  the  Federal  loans  in  jeopardy.  In  my  paper  is  an  excellent 
summary  of  other  relevant  cases. 

We  recognize  that  an  exception  has  been  included  in  H.R.  3790, 
which  allows  service  area  disputes  to  be  resolved  by  independent 
third  parties  in  certain  circumstances.  However,  that  exception  can 
be  invoked  only  by  municipalities  and  is  therefore  inadequate  to 
protect  the  interests  of  investor-owned  utilities  and  their  consum- 
ers and  potential  customers. 

Second,  section  306(b)  needs  modification  to  cut  its  scope  back  to 
the  legitimate  Federal  interest  and  to  avoid  displacing  State  utility 
regulation.  Service  area  disputes  should  not  be  resolved  by  ref- 
erence to  a  single  factor,  that  is,  whether  the  utility  by  happen- 
stance has  an  outstanding  loan  from  the  RDA.  That  would  seem, 
in  most  cases,  to  be  among  the  least  important  issues  as  far  as  the 
public  interest  is  concerned. 

Our  recommendation  is  that  section  306(b)  itself  either  be  re- 
pealed as  unnecessary  and  detrimental  or  at  a  minimum,  amend- 
ments should  be  considered  which  would  (a),  prohibit  a  second  util- 
ity only  if  the  security  of  the  RDA  loan  is  truly  jeopardized,  (b), 
protect  the  borrower  unless  the  State  regulatory  agency  determines 
that  the  public  convenience  and  necessity  require  the  second  util- 
ity, (c),  protect  the  borrower  from  the  forced  loss  of  existing  cus- 
tomers but  not  from  competition  for  new  customers. 

Please  understand  that  we  are  not  opposed  to  service  areas.  The 
State  regulatory  scheme  quite  properly  should  include  procedures 
for  determining  which  utilities  serve  which  areas.  We  are,  however, 
opposed  to  Federal  legislation  which  would  arbitrarily  preempt 
State  regulation  in  this  area. 

Thank  you  for  providing  me  with  this  opportunity  to  testify,  and 
I  would  be  pleased  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Hensley  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Hensley. 

One  of  the  fundamental  issues  at  hand  here  is  what  kind  of 
mechanism,  if  any,  is  appropriate  to  help  assure  the  security  of  the 
Federal  Government's  loan  portfolio.  If  this  legislation  is  not  the 
answer,  do  any  of  you  have  any  alternative  notions  of  how  we 
ought  to  go  about  addressing  that  problem  on  this  subcommittee? 
Mr.  Hobart. 

Mr.  Hobart.  Thank  you,  Mr.  Chairman. 

The  initial  question,  I  think,  in  addressing  your  query  is  this:  Is 
there  really  a  problem  of  the  security  of  the  Federal  Government's 
loans  through  the  RE  A  Administration.  The  record  of  the  RE  A  is 
excellent  in  that  regard.  Over  the  history  of  the  program,  some  $53 
billion  has  been  loaned,  and  according  to  the  records  of  REA,  only 
some  $37,000  has  been  in  default.  That  is  clearly  exemplary,  and 
outstanding,  whether  it's  a  government  or  private  lending  program. 
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The  real  question,  I  think,  and  I  would  hope  that  this  sub- 
committee would  ask  REA  for  some  more  detailed  numbers,  is 
whether  there  is  a  problem  that  they  can  actually  document.  And 
I  believe  that  the  testimony  of  REA  Administrator  Wally  Beyer  in 
that  regard  was  somewhat  abstract  today.  The  documentation  was 
not  presented.  You  and  others  in  the  committee  asked  for  it,  and 
I  think  you're  entitled  to  receive  it. 

As  I  understood  the  testimony  provided  by  others,  it  is  claimed 
that  some  28,000  customers  were  lost  to  annexation  in  a  5-year  pe- 
riod, and  that  some  $12  million  in  revenues  were  lost  at  the  same 
time.  But  that  relates  to  a  total  of  about  12  million  customers  that 
are  served  by  rural  electric  cooperatives  and  annual  revenues  of 
about  $14  billion.  And  again,  those  lost  numbers,  as  quoted  today, 
seem  very  slight  in  comparison  to  the  overall  REA  program. 

A  third  aspect  of  the  situation  that  relates  to  your  question  is, 
is  it  really  annexation  that  has  caused  the  problems  that  are  being 
cited?  The  two  examples  Wally  Beyer  gave  us  today  related  to  Lou- 
isiana and  to  Kentucky.  And  in  both  cases,  as  all  of  us  know  who 
follow  the  industry,  there  are  serious  problems  that  relate  to  a 
G&T  in  both  States  which  has  become  overextended,  bought  high- 
priced  generating  capacity,  found  problems  in  carrying  that  debt, 
watched  its  rates  go  up  to  its  distribution  co-ops,  and  in  the  case 
of  Cajun,  saw  those  distribution  co-ops  seek  all  legal  methods  that 
they  could  find  to  escape  from  their  contractual  arrangements  with 
Cajun. 

The  case  of  Morgan  City  involves  256  customers.  And  those  cus- 
tomers, if  they  do  go  to  Morgan  City,  are  not  going  to  put  a  dent 
in  Cajun's  situation.  So  we  need  to  have  some  realistic  assessment 
of  what  we're  actually  talking  about  before  we  decide  whether 
there  is  a  real  problem  that  has  to  be  addressed. 

Mr.  Johnson.  Let  me  ask  you,  from  the  testimony  of  the  rural 
electrics,  they're  saying  that  they  can  negotiate  with  the  munici- 
pals for  compensation,  but  that  the  negotiations  are  not  on  a  level 
playing  field  because  they  have  no  leverage,  that  ultimately  the  an- 
nexation is  going  to  go  through.  And  if  that  is  the  case,  why  would 
you  object  to  a  third  party  to  pass  on  the  fairness  of  the  negotia- 
tions and  on  the  division  of  the  territory? 

Mr.  HOBART.  Actually,  if  I  could  answer  that  question,  also,  Mr. 
Chairman.  I  believe  the  testimony  overstated  the  conflict,  and  un- 
derstated the  cooperation  that  occurs  in  many  of  these  situations. 
For  instance,  two  of  the  witnesses  you  heard  this  afternoon  on  the 
co-op  panel  have  agreements  with  cities  that  have  worked  out  ar- 
rangements that  seem  to  be  workable  and  also  equitable.  Ron 
Carey  was  somewhat  critical  of  the  situation  that  he  thought  he 
faces  now,  but  the  fact  is  that  he  has  an  agreement  with  the  city 
of  Loveland  which  deals  with  lost  revenues  as  well  as  compensation 
for  facilities,  and  that  agreement  is  paying  his  co-op  some  $100,000 
a  year. 

Mr.  Laughlin  in  Florida  has  signed,  in  1989,  a  30-year  agreement 
with  the  city  of  Tallahassee,  which  worked  out  a  number  of  con- 
flicts, including  transfers  of  customers,  and  an  agreement  on  the 
part  of  the  city  to  make  concessions  that  had  been  sought  by  the 
co-op  in  connection  with  annexation.  In  the  State  of  Minnesota, 
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since  1990,  there  have  been  17  agreements  negotiated  between  mu- 
nicipals and  co-ops  to  deal  with  territorial  issues. 

I  think  the  real  question  here  is  whether  the  Congress  wants  to 
substitute  its  judgment  for  the  public  interest  tests  that  have  been 
developed  by  the  50  States,  and  indicate  to  those  States  that  the 
vehicle  of  Federal  preemption  and  the  supremacy  clause  is  going  to 
be  applied  to  territorial  disputes,  which  have  been  historically  han- 
dled by  the  States  ever  since  the  industry  began  in  1882,  and  set 
up  a  set  of  standards,  which  if  you  interpret  them  quite  literally, 
would  allow  a  single  utility  which  might  believe  itself  to  be  dam- 
aged to  decide  the  issue  and  veto  an  annexation  or  service  within 
an  annexed  area. 

I  don't  think  it's  really  a  congressional  intent  to  bootstrap  enti- 
ties who  didn't  have  their  political  wishes  gratified  at  the  State 
level  and  override  those  decisions  in  50  jurisdictions  where  they've 
been  applying  their  law  for  a  long  period  of  time. 

Mr.  Johnson.  I  have  a  question  that  has  been  submitted  to  me 
by  Ms.  Long,  who  unfortunately  cannot  be  here  today.  I  direct  it 
toward  Mr.  Hensley,  from  Ms.  Long's  home  State  of  Indiana.  Her 
question  is  as  follows: 

"Mr.  Hensley,  thank  you  for  your  testimony  and  bringing  to  the 
attention  of  the  subcommittee  the  important  work  that  the  pri- 
vately owned  water  systems  are  doing  in  some  of  our  rural  areas. 
Let  me  ask  you,  as  the  president  of  a  privately  owned  water  sys- 
tem, has  any  of  the  property  of  your  company  ever  been  condemned 
by  a  local  municipality?  Has  your  company  ever  lost  through  mu- 
nicipal condemnation  the  ability  to  continue  to  serve  an  area  after 
annexation  by  a  city?  If  so,  how  much  has  this  cost  your  company 
and  your  consumers?" 

Mr.  Hensley.  The  parent  company  that  I  work  with  also  used 
to  own  a  system  in  Missouri,  which  was  condemned,  Independence, 
Missouri.  So  that  has  happened  to  us. 

The  issue  as  far  as  we're  concerned  is  that  this  section  306(b) 
raises  rural  water  or  rural  electric  systems  to  a  higher  level  of  util- 
ity than  everyone  else.  We  think  that  utilities  should  be  treated  on 
a  level  playing  field,  and  we  believe  that  by  doing  something  with 
306(b),  we'll  do  that. 

Mr.  Johnson.  To  members  of  the  panel.  Currently  negotiations 
take  place,  and  if  they  are  not  satisfactory,  it  results  in  litigation. 
Do  you  see  the  creation  or  the  authorization  of  a  public  utilities 
commission  or  some  other  third  party  panel  as  an  opportunity  to 
expedite  satisfactory  negotiations  and  minimize  litigation,  or  do 
you  see  it  as  simply  one  more  forum  for  expensive  adversarial  hear- 
ings. 

Mr.  Watson.  Not  every  time  is  there  a  change  of  property  is 
there  automatically  a  dispute.  I  mean,  we've  already  heard  that 
there's  many  plans  in  place,  like  in  Arkansas. 

I've  heard  things  today  like  I  wouldn't  have  any  problem,  we've 
got  a  building  that  half  is  served  by  one  utility  and  the  other  half 
by  another  utility,  if  that's  good  business,  our  utility  doesn't  want 
any  of  it.  I  think  more  of  my  employees  than  that,  they  can  have 
that  building.  It's  a  dangerous  situation. 

I  can't  imagine  the  Federal  Government  making  all  the  rules  and 
then  saying  "OK,  you  boys  down  there  at  the  State,  we've  told  you 


68 

what's  good  for  you,  now  you  follow  these  little  rules  that  we've  got. 
And  rule  No.  3,  the  kicker  is,  you  can't  ever  get  out  of  rule  3." 
There  is  something  you  can  show  is  going  to  be  harmful  just  about 
in  any  respect  for  anything. 

If  you  redid  those  rules  and,  both  sides  had  some  input,  so  far 
this  is  a  one-sided  rule,  I  don't  know  if  there's  been  two  sides  that's 
put  anything  on  that  rule. 

Mr.  ISAAC.  I  would  say  that  the  people  in  Colorado  have  spoken, 
and  that's  all  the  people,  including  the  rural  areas  and  the  city 
areas  with  respect  to  the  constitution  and  the  exclusive  right.  The 
legislature  has  spoken  with  respect  to  the  compensation  issue,  and 
the  supreme  court  has  upheld  it,  and  only  said  in  the  Poudre  Val- 
ley case  that  if  you  do  annex,  you  have  a  right  to  do  that,  you  have 
a  choice,  you  may  compete. 

What  the  cooperatives  don't  want  to  do  is  compete  in  that  area. 
They  want  the  compensation  only. 

So  actually,  a  third  party  would  override,  and  this  legislation 
would  override  the  peoples'  vote  in  the  State  of  Colorado,  the  legis- 
lative action  which  worked  out  this  question  of  compensation,  and 
would  also  actually  just  be  an  additional  expense. 

Mr.  Hobart.  Mr.  Chairman,  it's  interesting  that  of  all  of  the  50 
States  and  the  many  years  that  these  States  have  been  dealing 
with  territorial  issues,  none  of  them  have  adopted  arbitration  as  a 
way  of  settling  these  disputes.  And  I  believe  that  you  would  be  fool- 
hardy to  expect  that  there  are  not  going  to  be  litigation  costs  asso- 
ciated with  arbitration  if  people  actually  were  compelled  to  use 
that  device. 

Clearly  there  are  economic  interests  at  stake,  and  people  are 
going  to  spend  money  to  try  and  protect  those  interests.  And  it 
would  be  foolish  to  believe  that  by  imposing  arbitration  on  the  50 
States,  you're  going  to  eliminate  litigation  costs. 

Mr.  Johnson.  Let  me  ask  one  concluding  question  of  the  mem- 
bers of  this  panel,  and  that  is,  from  your  perspective,  are  there  any 
recommendations  that  you  would  make  that  would  significantly  im- 
prove this  bill  to  the  point  where  you  think  it  would  make  sense 
to  you,  or  do  you  think  the  whole  concept  is  so  misplaced  that  there 
simply  isn't  anything  there  to  improve  from  your  perspective? 

Mr.  Isaac.  They've  got  to  be  done  at  the  State  level,  and  I  hate 
to  say  it,  I  think  this  is  a  lost  cause. 

Mr.  JOHNSON.  You'd  say  leave  it  at  the  State  level? 

Mr.  Isaac.  I'd  say  it's  a  lost  cause,  can't  be  fixed. 

Mr.  Watson.  I  would  tend  to  agree.  I  don't  know  that  all  prob- 
lems can  be  solved  in  Washington,  I  know  some  might  not  want  to 
hear  that.  But  a  lot  of  times  when  you  get  it  down,  the  closer  you 
can  get  it  down  to  where  the  people  are,  the  closer  you're  going  to 
get  to  what  the  people  want.  That's  what  we've  found  out. 

Mr.  Johnson.  Of  course,  in  all  fairness  to  the  sponsor,  who  is  not 
here,  I  think  their  goal  was  not  to  have  the  Federal  Government 
resolve  these  problems,  but  instead,  to  create  a  local  entity  that 
would  be  empowered  to  come  up  with  a  more  balanced,  definitive 
evaluation  than  what  currently  occurs  from  the  perspective  of  the 
sponsors. 

So  I  agree  with  you  that  locally  made  decisions  tend  to  be  better 
decisions,  but  I  think  the  sponsors,  you  can  certainly  disagree  on 
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the  mechanism  that  they're  trying  to  set  up,  but  I  think  that  is  the 
goal  of  the  sponsors  as  well. 

Mr.  Hobart.  I  don't  think  there  is  any  reason  to  question  the  in- 
tent or  motivation  or  good  faith  of  Jill  Long,  of  course.  But  I  think 
what  Mayor  Isaac  and  Larry  Watson  have  said  is  definitely  true. 
It  is  not  that  there  is  incapacity  on  the  part  of  States  to  deal  with 
these  kinds  of  questions,  because  they  are  dealt  with  by  legisla- 
tures, by  commissions,  and  by  courts.  The  methodology  that's  ap- 
plied varies  from  State  to  State. 

And  in  any  particular  situation,  there  are  going  to  be  entities 
that  like  it,  others  that  don't,  and  efforts  will  be  made  to  change 
it  or  keep  it  or  whatever.  But  in  an  era  when  the  Congress  has 
many  concerns  to  keep  it  occupied,  and  when  it's  receiving  criticism 
from  States  and  localities  about  imposition  of  so-called  unfunded 
obligations  and  mandates,  it  seems  that  it's  unnecessary  and  even 
an  unreasonable  task  to  take  on  this  bit  of  legislation. 

Mr.  Johnson.  Mr.  Hensley,  any  concluding  thoughts? 

Mr.  Hensley.  Well,  of  course,  we're  talking  from  the  water  per- 
spective, and  I  think  you're  trying 

Mr.  Johnson.  Your  perspective  is  a  bit  different. 

Mr.  Hensley.  Right,  and  you're  bringing  a  concept  that  has  been 
in  place  with  rural  loans  in  the  water  industry  and  trying  to  apply 
it  to  the  electric  industry  now.  And  we  want  to  caution  about  that, 
because  we've  seen  that  some  of  the  rural  water  companies  misuse 
this  provision,  and  there  are  cases  just  like  the  Watson  case,  or  the 
case  that  I  mentioned  here  in  Jeffersonville.  They  had  plenty  of 
money  to  pay  off  their  loan,  but  they  wanted  to  keep  that  loan,  so 
they  would  have  the  protection  of  section  306(b). 

In  other  cases,  they  didn't  have  any  loans.  In  Colorado  the  rural 
district  didn't  have  any  loans.  But  the  court  ruled  that  by  the  way 
they  were  set  up,  they  had  that  protection.  And  so  we  want  to  cau- 
tion everyone  about  that. 

Mr.  Johnson.  I  want  to  thank  the  members  of  the  panel  for  .your 
testimony,  not  to  mention  your  patience  in  what  has  been  a  some- 
what disrupted  hearing,  but  necessarily  so.  I  think  your  insights 
have  been  very  helpful  to  us.  Obviously  people  are  not  of  one  mind 
on  how  to  address  this  issue  or  even  whether  to  address  the  issue. 

But  I  think  that  the  testimony  today  from  all  the  panels  has 
been  excellent,  I  think  it's  very  helpful  to  the  members  and  to  the 
members'  staff  as  we  struggle  with  these  kinds  of  issues.  We  look 
forward  to  continuing  the  communication  with  you  to  the  degree 
that  the  subcommittee  deals  with  this  issue,  and  thank  you  for 
your  testimony  today. 

Mr.  Hobart.  Mr.  Chairman,  if  I  could  ask  you  a  question?  There 
are  many  representatives  of  municipal  electric  utilities  who  came 
to  Washington  to  attend  this  hearing  and  participate  and  observe. 
In  their  comments,  I  have  discovered  that  they  find  particular 
statements  that  were  made  to  date  that  they  believe  are  entitled 
to  rebuttal  for  the  full  information  of  the  committee.  Could  the 
hearing  record  remain  open  for  a  period  of  time  so  that  that  could 
take  place? 

Mr.  Johnson.  I  would  leave  the  record  open  for  2  weeks.  And  ob- 
viously, I'm  sure  that  there  are  people  viewing  this  from  the  other 
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perspective  who  would  like  to  get  in  a  couple  of  last  shots  as  well. 
[Laughter.] 

I  would  say,  let's  have  at  it.  The  subcommittee  welcomes  all  of 
your  comments  and  follow-ups  and  rejoinders  and  whatever.  I 
think  it's  all  very  helpful. 

Thank  you  again,  and  with  that,  this  subcommittee  is  adjourned. 

[Whereupon,  at  5:45  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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TESTIMONY  OF  THE  HONORABLE  STEVE  GUNDERSON  OF  WISCONSIN 

MAY  4,  1994 

MR.  CHAIRMAN: 

I  sincerely  appreciate  this  opportunity  to  join  my  good  friend  and  colleague,  the 
gentlelady  from  Indiana  (Ms.  Long)  in  cosponsoring  H.R.  3790,  the  Rural  Consumer 
Protection  Act  and  in  appearing  before  you  today  to  testify  as  to  its  provisions  and  intent. 
In  doing  so,  I  would  first  seek  to  commend  you,  Mr.  Chairman,  and  our  ranking  member, 
Mr.  Combest,  as  well  as  your  respective  staffs  for  your  prompt  consideration  of  this 
important  issue  and  our  legislation. 

Five  years  ago,  the  National  Rural  Electric  Cooperative  Association  (NRECA) 
established  a  special  committee  to  study  the  growing  loss  of  rural  electric  cooperative 
territory  and  customers  to  municipal  utilities  through  hostile  takeovers  resulting  from 
annexations.  Their  report  indicated  that,  during  the  five-year  period  between  1985  and  1989, 
rural  electric  cooperatives  (RECs)  and  their  suppliers  lost  28,000  customers  representing 
$14.0  million  in  annual  revenue  as  a  result  of  condemnation  proceedings.  During  those  five 
years,  RECs  spent  an  additional  $7.5  million  trying  to  defeat  takeover  attempts  -  -  $7.5 
million  that  could  have  been  better  spent  elsewhere,  Mr.  Chairman,  but  for  these  takeover 
attempts. 

What's  worse,  the  report  further  estimated  that  RECs  would  experience  four  to  five 
times  the  loss  of  territory  and  customers  in  the  five  years  following  the  1990  report  than  in 
the  five  years  preceding  that  report.  Unfortunately,  that  has  come  to  pass.  Let  me  tell  you 
about  a  couple  of  takeover  attempts  that  have  occurred  in  my  district  in  the  last  year. 
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The  first  situation  involves  the  Vernon  Rural  Electric  Cooperative  and  municipal 
utility  for  the  Village  of  Cashton,  Wisconsin.  The  Village  of  Cashton  had  annexed  land  for 
a  new  industrial  park  that  not  only  was  within  the  service  area  of  the  Vernon  REC,  but 
already  had  a  three-phase  REC  line  in  it.  Even  though  the  village  residents  voted  190  -  144 
against  the  condemnation  of  the  REC  line  in  a  referendum  on  the  issue,  the  Village  Board" 
went  ahead  and  constructed  an  1800  foot  extension  of  its  closest  line  to  a  building  in  the 
industrial  park  despite  the  fact  that  the  building  was  only  110  feet  away  from  the  existing 
REC  line.    Not  surprisingly,  the  Vernon  REC  pursued  this  matter  legally. 

The  Wisconsin  Public  Service  Commission  recently  ruled  in  favor  of  the  Vernon  REC 
and  the  matter  is  now  headed  for  court.  Thus  far,  the  two  utilities  have  spend  over  $50,000 
in  legal  fees  on  this  case.   What  a  waste,  Mr.  Chairman. 

The  second  situation  involves  the  Barron  Rural  Electric  Cooperative  and  municipal 
utility  of  the  City  of  Rice  Lake,  Wisconsin.  Last  year,  three  Barron  REC  commercial 
customers  were  annexed  to  the  City  of  Rice  Lake.  Shortly  thereafter,  the  Rice  Lake 
municipal  utility  began  condemnation  proceedings  against  the  Barron  REC  for  the  right  to 
provide  electrical  service  to  these  three  customers.  As  in  the  Vernon  REC/Village  of 
Cashton  situation,  the  residents  of  the  City  of  Rice  Lake  defeated  the  proposed 
condemnation  by  a  vote  of  962  to  707  in  a  referendum  held  on  April  5,  1994.  Time  will  only 
tell  whether  the  Rice  Lake  municipal  utility  will  take  further  action  that  will  put  this  matter 
in  court  as  well. 

This  situation  has  become  serious  enough  for  the  Administrator  of  the  Rural  Electrifi- 
cation Administration  to  suggest  in  a  July  23,  1993  letter  to  Senator  Leahy  that  portions  of 
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its  $32  billion  loan  portfolio  may  be  in  jeopardy  from  the  continued  erosion  of  prime 

customers  from  the  RECs  when  he  said: 

This  provision  [the  protection  of  REC  territorial  integrity]  would  help 
protect  the  feasibility  and  security  of  outstanding  REA  loans.  .  .  .  Any  loss 
high  density/high  growth  or  high  margin  producing  service  territory  will  have 
long  term  adverse  impacts  on  REA  financed  rural  electric  cooperatives.  .  .  . 
The  taking  of  lucrative  loads  and  service  territory  of  REA  financed  coopera- 
tives results  in  higher  electric  costs  and,  hence,  an  additional  financial 
burden  on  REA  beneficiaries  remaining  on  the  cooperative's  electric  system. 

Clearly,  Mr.  Chairman,  fundamental  fairness  as  well  as  our  congressional  duty  to 
safeguard  the  Treasury  of  the  United  States,  require  us  to  establish  criteria  concerning  the 
takeover  of  REC  territory  or  customers  which  serve  as  the  basis  for  repaying  REA  loans. 
H.R.  3790  does  just  that. 

As  my  colleague,  the  gentlelady  from  Indiana,  describes  in  her  prepared  testimony, 
H.R.  3790  would  extend  territorial  protection  to  recipients  of  REA  loans  identical  to  that 
which  has  been  afforded  to  recipients  of  rural  water  loans  for  decades  with  one  important 
exception.  If  an  independent  third  party  finds  that  the  transfer  of  REC  territory  and/or 
customers  from  an  REC  to  a  municipal  utility  (not  an  investor-owned  or  other  utility)  would: 
(1)  be  in  the  public  interest,  (2)  benefit  customers  in  the  area  to  be  transferred,  and  (3)  not 
adversely  impact  REC  customers  residing  outside  the  area  to  be  transferred,  the  transfer 
may  go  forward  under  the  applicable  law  of  the  state  in  which  the  utilities  are  located. 

In  short,  these  Federal  criteria  are  not  a  substitute  for  a  determination  of  necessity 
and  just  compensation  under  state  law  but,  rather,  establish  a  standard  of  fairness  which 
must  be  attained  before  any  other  proceedings  may  commence  under  applicable  state  law. 
In  this  way,  we  consider  the  impact  of  a  proposed  territorial  takeover  on  everyone  who  is 
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potentially  affected  by  that  action  -  -  customers  inside  the  territory,  customers  outside  the 
territory,  and  Federal  taxpayers. 

Accordingly,  I  urge  your  prompt  and  positive  consideration  of  H.R.  3790  and,  once 
again,  commend  you  for  holding  this  hearing  today.   Thank  you,  Mr.  Chairman. 
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STATEMENT  OF  WALLY  BEYER 

ADMINISTRATOR 

RURAL  ELECTRIFICATION  ADMINISTRATION 

BEFORE  THE  HOUSE  AGRICULTURE  SUBCOMMITTEE 

ON 

ENVIRONMENT,  CREDIT  AND  RURAL  DEVELOPMENT 

MAY  4,  1994 


MR.  CHAIRMAN,  AND  MEMBERS  OF  THE  COMMITTEE,  I  APPRECIATE  THE 
OPPORTUNITY  TO  APPEAR  BEFORE  YOU  TODAY  TO  PRESENT  THE  VIEWS  OF  THE 
ADMINISTRATION  ON  A  PROBLEM  THAT  COULD  FRUSTRATE  THE  MISSION  OF  THE 
RURAL  ELECTRIFICATION  ADMINISTRATION  (REA)  TO  FINANCE  BORROWERS  WHO 
PROVIDE  AND  MAINTAIN  REASONABLY  PRICED  ELECTRIC  SERVICE  AND  PROMOTE 
ECONOMIC  DEVELOPMENT  IN  RURAL  AREAS.  THE  PROBLEM  IS  THE 
UNREGULATED  TAKING  OF  RURAL  ELECTRIC  COOPERATIVE  (REC)  SERVICE 
TERRITORY  AND  FACILITIES  BY  MUNICIPAL  OWNED  ELECTRIC  SYSTEMS. 

THE  ADMINISTRATION  BELIEVES  THAT  FEDERAL  LEGISLATION  MAY  BE 
REQUIRED  TO  SERVE  THE  INTERESTS  OF  THE  REA  PROGRAM,  THE  TAXPAYER, 
AND  RURAL  AMERICA.  THE  ADMINISTRATION  STRONGLY  SUPPORTS  THE 
CONCEPT  OF  A  FAIR  HEARING  MECHANISM  SUCH  AS  PROPOSED  IN  H.R.  3790 
AS  A  MEANS  OF  ADDRESSING  THE  PROBLEM. 

SIXTY  YEARS  AGO,  RURAL  AMERICANS  DID  NOT  EXPERIENCE  THE  SAME 
QUALITY  OF  LIFE  AND  ECONOMIC  OPPORTUNITIES  THAT  ELECTRIC  SERVICE 
AFFORDED  TO  OUR  URBAN  BROTHERS  AND  SISTERS.  RURAL  AREAS  WERE  UNDER 
SERVED  BECAUSE  ELECTRIC  UTILITY  COMPANIES  SAID  IT  WAS  NOT 
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PROFITABLE  FOR  THEM  TO  SERVE  SPARSELY  POPULATED  AREAS  OF  THIS 
COUNTRY.    WITH  THE  CREATION  OF  THE  REA  IN  1936,  RURAL  ELECTRIC 
COOPERATIVE  ORGANIZATIONS,   IN  A  NOT-FOR-PROFIT  STRUCTURE,   WERE 
FORMED  ACROSS  THE  COUNTRY  TO  EMPOWER  RURAL  AMERICANS  THROUGH  MUTUAL 
SELF-HELP  ACTIVITY. 

THE  RECs  BROUGHT  AFFORDABLE  ELECTRIC  SERVICE  TO  THEIR  AREAS  WHEN  NO 
OTHER  EXISTING  ELECTRIC  UTILITIES  WOULD  DUE  TO  THE  LOW  DENSITY  OF 
CONSUMERS  AND  THE  HIGH  COST  OF  CONSTRUCTION.  THAT  COST  OF 
CONSTRUCTION  IS  WHAT  CAUSED  THE  HIGHER  RATES  IN  THE  RURAL  AREAS. 
TODAY,  THERE  ARE  OVER  900  REA  FEDERAL/LOCAL  PARTNERSHIPS,  SERVING 
25  MILLION  RURAL  AMERICANS  IN  46  STATES  AND  TERRITORIES  OF  THE 
UNITED  STATES.  THE  REA  BORROWER  LOAN  PORTFOLIO  IS  $39  BILLION 
DOLLARS.  THIS  COVERAGE  REPRESENTS  OVER  7  5  PERCENT  OF  THE  LAND  MASS 
OF  THIS  COUNTRY.  REA  IS  A  CLASSIC  EXAMPLE  OF  A  FEDERAL  SUCCESS 
STORY,  AND  A  WISE  USE  OF  FEDERAL  LOAN  FUNDS. 

THE  COOPERATIVE  (CO-OP)  SYSTEM  IS  FOUNDED  ON  THE  PREMISE  THAT  A 
CONSUMER  OWNED  COMMUNITY  BASED  SYSTEM  IS  BEST  ABLE  TO  ADDRESS  THE 
SPECIAL  NEEDS  OF  RURAL  AREA  CONSUMERS.  THE  RURAL  ELECTRIFICATION 
PROGRAM  IS  BASED  ON  THE  PRINCIPLE  THAT,  TO  THE  EXTENT  PRACTICABLE, 
ELECTRIC  SERVICE  WILL  BE  PROVIDED  TO  THE  GREATEST  NUMBER  OF 
CONSUMERS  POSSIBLE  AND  THAT  THE  COSTS  AND  BENEFITS  OF  SERVICE  WILL 
BE  SHARED  BY  ALL  MEMBERS  ON  THE  SAME  BASIS. 
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TODAY,  AS  COMPETITION  BECOMES  AN  INCREASINGLY  IMPORTANT  PART  OF  THE 
RAPIDLY  CHANGING  ELECTRIC  UTILITY  INDUSTRY,  REA  BORROWERS  FACE 
EVER-GREATER  CHALLENGES  IN  PROVIDING  AND  MAINTAINING  REASONABLY 
PRICED  ELECTRIC  SERVICE  AND  EXPANDING  ECONOMIC  DEVELOPMENT  IN  RURAL 
AMERICA.  IN  MOST  RURAL  AREAS,  THE  COSTS  OF  PROVIDING  ELECTRIC 
SERVICE  ARE  HIGHER  THAN  IN  URBAN  AREAS.  OVER  70  PERCENT  OF  REA 
BORROWERS  HAVE  RETAIL  ELECTRIC  RATES  HIGHER  THAN  THOSE  OF 
NEIGHBORING  ELECTRIC  UTILITY  SYSTEMS.  BY  BEING  ABLE  TO  SERVE  THE 
MORE  DENSELY  SETTLED  AREAS,  HOWEVER  A  REC  CAN  BALANCE  THE  EXTRA 
COSTS  OF  SERVING  CONSUMERS  IN  MORE  REMOTE  AREAS. 

THE  SUCCESSFUL  GROWTH  OF  THESE  SYSTEMS  AND  THE  DEVELOPMENT  OF 
LUCRATIVE  LOADS  HAVE  BEEN  INCREASINGLY  TARGETED  BY  MUNICIPAL  OWNED 
UTILITIES  THAT  SEEK  TO  EXPAND  THEIR  ELECTRIC  SYSTEMS  BY  THE 
UNREGULATED  TAKING  OF  FACILITIES  AND  TERRITORIAL  SERVICE  RIGHTS. 
IN  MANY  CASES,  AN  AREA  THAT  IS  THE  TARGET  OF  ANNEXATION  WAS 
INITIALLY  PROVIDED  ELECTRIC  SERVICE  DECADES  EARLIER  AND  HAS  ONLY 
RECENTLY  BECOME  A  LUCRATIVE  SERVICE  AREA.  THE  IMPACT  OF  THESE 
UNREGULATED  TAKINGS  ON  THE  REA  PROGRAM  AND  RECs  IS  BOTH  OBVIOUS  AND 
SIGNIFICANT. 

A  SPECIAL  REPORT  REPRINTED  FROM  STANDARD  AND  POOR'S  Creditweek 
DATED  JUNE  1991,  NOTES  THAT  AS  LONG  AS  RURAL  AREAS  REMAIN 
UNDEVELOPED,  THERE  WILL  BE  LITTLE  COMPETITIVE  INTEREST  IN  THE  RURAL 
AREAS  SERVICED  BY  COOPERATIVES.   ONCE  AN  AREA  HAS  BEEN  DEVELOPED 
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WITH  REA  FINANCING,  HOWEVER,  IT  MAY  BECOME  AN  ANNEXATION  TARGET. 
THE  EXTENT  OF  CONCERN  WITH  UNREGULATED  MUNICIPAL  TAKINGS  IS  FURTHER 
EVIDENCED  IN  A  NUMBER  OF  PRIVATE  CREDIT  MARKET  ANALYSES. 
FOR  EXAMPLE,  THE  STANDARD  AND  POOR'S  REPORT  ALSO  NOTED  THAT  "THE 
INTEGRITY  OF  A  DISTRIBUTION  COOPERATIVE'S  SERVICE  TERRITORY  IS 
CENTRAL  TO  THE  ANALYSIS  OF  ITS  CREDITWORTHINESS."  THE  REPORT  ALSO 
CONCLUDED  THAT  RECs  HAVE  LESS  TERRITORIAL  PROTECTION  THAN  MUNICIPAL 
OWNED  SYSTEMS  AND  INVESTOR  OWNED  UTILITIES.  A  FITCH  RESEARCH 
REPORT  DATED  JULY  12,  1993,  ALSO  DISCUSSES  THE  CREDIT  RISK  OF 
MARKET  LOSS  THROUGH  "MUNICIPALIZATION"  OF  UTILITY  ASSETS. 

A  VARIETY  OF  METHODS  ARE  EMPLOYED  BY  MUNICIPAL  OWNED  ELECTRIC 
SYSTEMS  TO  ACQUIRE  THE  REC  LOADS,  WHICH  IN  TURN  MAY  AFFECT  ITS 
GENERATION  AND  TRANSMISSION  (G&T)  SYSTEM  ORGANIZATION.  ONE 
MUNICIPAL  PRACTICE  IS  "CHERRY  PICKING",  WHICH  IS  THE  PLUCKING  OF 
CHOICE  LOADS  OUTSIDE  OF  EXISTING  CITY  LIMITS.  ANOTHER  SCHEME  IS 
"KEYHOLE  ANNEXATION"  WHERE  THE  MUNICIPAL  SYSTEM  MAINTAINS  A 
CONTIGUOUS  ANNEXATION  LINE  OF  STRAIGHT  DURATION  UNTIL  IT  ENCIRCLES 
THE  DENSELY  POPULATED  SUBDIVISION  OR  COMMERCIAL  LOAD  IN  THE  RURAL 
AREA.  THE  KEY  TO  THIS  STRATEGY  IS  THAT  A  MUNICIPAL  OWNED  UTILITY 
MUST  HAVE  A  CONTIGUOUS  SERVICE  TO  REACH  THE  DESIGNATED  AREA,  WHICH 
SOMETIMES  RESULTS  IN  THE  DUPLICATION  OF  LINES  AND  SERVICES  TO  GET 
TO  ITS  DESTINATION. 
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"STRIP  ANNEXATION"  IS  ANOTHER  METHOD  WHICH  GREATLY  AFFECTS  THE  RECs 
AND  THE  G&Ts.  OFTENTIMES  A  HIGHWAY  INTERCHANGE  IS  BUILT  IN  A  RURAL 
AREA  AND  THEN  A  REGIONAL  SHOPPING  CENTER  IS  DEVELOPED,  ALONG  WITH 
MANUFACTURING  FACILITIES  AND  SPINOFF  STORES.  OTHER  COMMERCIAL 
LOADS  HAVE  INCLUDED  AIRPORTS  AND  INDUSTRIAL  PARKS.  THESE 
COMMERCIAL  LOADS  OFTEN  LEAD  TO  NEW  RESIDENTIAL  AREAS  ON  ONE  SIDE  OF 
TOWN  WHICH  WAS  FORMERLY  RURAL.  A  LUCRATIVE  LOAD  DEVELOPING  IN  A 
RECs  DULY  CERTIFIED  TERRITORY  BECOMES  A  TARGET  FOR  ANNEXATION.  AN 
UNREGULATED  TAKING  MAY  DENY  THE  REC  AND  ITS  MEMBER-OWNERS  THE 
BENEFITS  FROM  LOAD  GROWTH  AND  AN  IMPROVEMENT  IN  THE  DENSITY  OF  THE 
OVERALL  SYSTEM. 

WE  OFFER  THE  FOLLOWING  EXAMPLES,  WHICH  ARE  FURTHER  DETAILED  IN 
ATTACHMENTS  TO  THIS  STATEMENT,  OF  THE  IMPACTS  SUCH  AS  LOSS  OF 
REVENUE  AND  STRANDED  INVESTMENTS,  THAT  MUNICIPAL  TAKINGS  HAVE  HAD 
ON  BOTH  DISTRIBUTION  REC  AND  G&T  BORROWERS. 

IN  THE  SOUTH  LOUISIANA  ELECTRIC  COOPERATIVE  ASSOCIATION  (SLECA) 
CASE,  SLECA  WAS  THREATENED  BY  THE  NIBBLING  OF  ITS  SERVICE  AREA  AND 
CONSUMERS  BY  MORGAN  CITY  AND  FINALLY  AN  EXPROPRIATION  OF  ALL 
SLECA' S  ELECTRIC  DISTRIBUTION  FACILITIES  AND  CONSUMER/MEMBERS 
WITHIN  MORGAN  CITY'S  LIMITS.  THE  CITY  OF  HOUMA  ALSO  INDICATED  TO 
SLECA  THAT  IT  HAD  AN  INTEREST  IN  EXPROPRIATING  SLECA' S  PROPERTY  AND 
CUSTOMERS.  THE  LOSSES  TO  SLECA  FROM  MORGAN  CITY  AND  HOUMA  WERE 
ESTIMATED  TO  CONSTITUTE  A  GROSS  REVENUE  LOSS  OF  $1,650,000  ANNUALLY 
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AND  A  NET  LOSS  OF  REVENUE  TO  CAJUN  ELECTRIC  POWER  COOPERATIVE 
(CAJUN) ,  ITS  POWER  SUPPLIER,  OF  $1,150,000. 

SOUTHWEST  LOUISIANA  ELECTRIC  MEMBERSHIP  CORPORATION  (SLEMCO)  ALSO 
GETS  ALL  OF  ITS  POWER  REQUIREMENTS  FROM  CAJUN,  A  GENERATION  AND 
TRANSMISSION  BORROWER.  SLEMCO  AND  CAJUN  HAVE  BEEN,  AND  CONTINUE  TO 
BE  THREATENED  WITH  SUBSTANTIAL  STRANDED  INVESTMENT  AS  A  RESULT  OF 
THE  LOSS  OF  SERVICE  TERRITORY  TO  THE  CITIES  OF  LAFAYETTE,  ABBEVILLE 
AND  OPELOUSAS.  IN  THE  USUAL  COURSE, THE  CITY  ANNEXES  SERVICE 
TERRITORY  AND,  UNDER  THREAT  OF  EXPROPRIATION,  ACQUIRES  FACILITIES 
AND  SERVICE  RIGHTS  FROM  THE  DISTRIBUTION  BORROWER.  THE  CITY  OF 
LAYFAYETTE,  WHICH  IS  THE  MOST  FLAGRANT  EXAMPLE,  HAS  SINCE  1962 
ACQUIRED  14,500  CONSUMERS  FOR  A  LOSS  OF  2 . 9  BILLION  IN  kWh  SALES, 
$186  MILLION  OF  REVENUE  LOST  FROM  THE  kWh  SALES  REDUCTION  AND  A 
LOSS  OF  $44.9  MILLION  IN  MARGINS.  THE  LOSS  OF  CAJUN  IN  REVENUE  FOR 
THE  SAME  PERIOD  IS  $140  MILLION. 

ANOTHER  EXAMPLE  IS  WITH  JACKSON  PURCHASE  ELECTRIC  COOPERATIVE 
CORPORATION  IN  KENTUCKY.  JACKSON  PURCHASE  HAS  BEEN  SERVING  612 
CONSUMERS,  A  LARGE  NUMBER  OF  WHICH  CONSTITUTE  COMMERCIAL  LOADS,  IN 
AN  ANNEXED  AREA  FOR  MANY  YEARS,  THE  LOSS  OF  THOSE  CONSUMERS  WOULD 
RESULT  IN  AN  IMMEDIATE  LOSS  TO  JACKSON  PURCHASE  OF  $2.6  MILLION  PER 
YEAR  IN  REVENUE.  BIG  RIVERS  ELECTRIC  CORPORATION  STANDS  TO  LOSE  AN 
IMMEDIATE  $2.0  MILLION  IN  ANNUAL  REVENUE.  JACKSON  PURCHASE 
PROJECTS  A  10  YEAR  CUMULATIVE  LOSS  OF  $31  MILLION  BASED  ON  NEW 
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LOADS  EXPECTED  DURING  THE  NEXT  5  YEARS  FOR  A  TOTAL  OF  $82.5  MILLION 
OVER  10  YEARS.  BIG  RIVERS  ESTIMATES  A  $33  MILLION  LOSS  OVER  9 
YEARS. 

BOTH  CAJUN  AND  BIG  RIVERS  HAVE  BEEN  FINANCIALLY  DISTRESSED  REA 
POWER  SUPPLY  BORROWERS  AND  HAVE  EXISTING  DEBT  RESTRUCTURE 
AGREEMENTS  IN  PLACE.  THE  LOSS  OF  LOADS  THROUGH  ANNEXATION 
EXACERBATES  THE  FINANCIAL  PROBLEMS  OF  THE  G&Ts  AND  WILL  INCREASE 
THE  POTENTIAL  LOSSES  ON  OUTSTANDING  REA  LOANS  SINCE  THE  ECONOMICS 
OF  THE  SERVICE  TERRITORIES  AND  LOAD  CHARACTERISTICS  OF  POWER  SUPPLY 
BORROWERS  DIRECTLY  AFFECT  THEIR  ABILITY  TO  PAY  THE  GOVERNMENT. 

REA  BORROWERS  ARE  ORGANIZED  IN  A  UNIQUE  CORPORATE  AND  FINANCIAL 
STRUCTURE  THAT  IS  DESIGNED  TO  CARRY  OUT  THE  OBJECTIVES  OF  THE  RURAL 
ELECTRIFICATION  ACT  IN  THE  MOST  EFFECTIVE  AND  ECONOMICAL  MANNER. 
THIS  SYSTEM  IS  DEPENDENT  ON  THE  INTEGRATION  AND  INTER-LOCKING 
NATURE  OF  THE  DISTRIBUTION  SYSTEMS  AND  THE  GENERATION  AND 
TRANSMISSION  SYSTEMS  THAT  THEY  OWN  AND  OPERATE.  THE  ORGANIZATIONAL 
STRUCTURE  OF  THE  COOPERATIVES  AND  THE  FINANCIAL  POLICIES  OF  THE  REA 
ARE  DESIGNED  TO  FURTHER  THESE  PRINCIPLES  AND  THE  FEDERAL  INTERESTS. 
REA  APPROVES  NEW  LOANS  BASED  ON  THE  ECONOMIES  OF  THE  BORROWERS 
ENTIRE  SERVICE  AREA,  AS  WELL  AS  THE  STRENGTH  OF  G&T  SYSTEM  BASED  ON 
ITS  MEMBERS1  POWER  SUPPLY  REQUIREMENTS.  THESE  SYSTEMS  HAVE  SERVED 
RURAL  AMERICA  WELL  DURING  THESE  PAST  55  YEARS. 
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IT  IS  EXTREMELY  IMPORTANT  FOR  RURAL  ELECTRIC  COOPERATIVES  AND  THEIR 
G&T  SYSTEMS  TO  PLAN  AND  OPERATE  ELECTRIC  GENERATION  FACILITIES  IN 
A  COORDINATED,  EFFECTIVE  AND  EFFICIENT  MANNER.  REA  HAS  FOR  MANY 
YEARS  REQUIRED  REC  DISTRIBUTION  SYSTEMS  AND  THEIR  G&T  SYSTEMS  TO 
SUBMIT  A  COORDINATED  IRP  AS  A  PART  OF  NEW  LOAN  APPLICATION 
PROCESSING.  IN  1993,  CONGRESS  PASSED  THE  RURAL  ELECTRIFICATION 
RESTRUCTURING  ACT  OF  1993  (RELRA) .  THE  PASSAGE  OF  RELRA  AUTHORIZED 
REA  TO  EXPAND  ITS  ROLE  IN  AND  MAKE  LOANS  FOR  ALL  TYPES  OF  DEMAND 
SIDE  MANAGEMENT  ACTIVITIES  (DSM) .  DSM  AND  INTEGRATED  RESOURCE 
PLANNING  (IRP)  HAVE  BECOME  INCREASINGLY  IMPORTANT  TO  ELECTRIC 
UTILITIES  AS  THEY  SEEK  WAYS  TO  MAKE  THEIR  EXISTING  SYSTEMS  MORE 
EFFICIENT  AND  REDUCE  THE  NEED  FOR  NEW  AND  EXPENSIVE  BASE  LOAD 
GENERATING  CAPACITY.  UNREGULATED  TERRITORIAL  TAKINGS  GREATLY 
FRUSTRATES  THIS  COORDINATED  PLANNING  PROCESS.  TERRITORIAL 
INTEGRITY  DIRECTLY  EQUATES  TO  THE  FINANCIAL  STABILITY  OF  REC 
SYSTEMS  AS  WELL  AS  GOVERNMENT  LOAN  SECURITY  AND  THE  ABILITY  TO 
REPAY  TAXPAYER  LOAN  DOLLARS. 

OF  GREAT  CONCERN  IS  THE  ISSUE  OF  COMPENSATION  AND/OR  THE  LACK  OF 
COMPENSATION  THAT  RURAL  ELECTRIC  COOPERATIVES  RECEIVE  FOR  THE  LOSS 
OF  TERRITORIAL  SERVICE  RIGHTS.  THE  COMPENSATION  PAID  TO 
COOPERATIVES  IN  CASES  OF  CONDEMNATIONS  VARIES  CONSIDERABLY.  SUCH 
RENUMERATION,  IF  PAID  TO  THE  DISTRIBUTION  BORROWER,  USUALLY  DOES 
NOT  COMPENSATE  FOR  THE  STRANDED  INVESTMENT  AND  EXCESS  CAPACITY  OF 
THE  GENERATION  AND  TRANSMISSION  BORROWER  OF  THE  REA.   ANY 
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COMPENSATION  STRUCTURE  MUST  INTERNALIZE  INTO  THE  COMPENSATION 
CALCULUS  THE  EFFECTS  ON  THE  G&T  SYSTEM  AS  A  WHOLE. 

IN  CASES  INVOLVING  TERRITORY  WITH  GROWTH  POTENTIAL  BUT  NO  EXISTING 
FACILITIES,  THERE  IS  TYPICALLY  NO  COMPENSATION.  THIS  IS  A  MAJOR 
CONCERN  TO  REA.  FOR  EXAMPLE,  ELECTRIC  COOPERATIVES  IN  MONTANA  MAY 
CONTINUE  TO  SERVE  EXISTING  CONSUMERS  IN  ANNEXED  AREAS  BUT  CANNOT 
EXTEND  SERVICE  TO  ANY  NEW  CONSUMERS.  THE  COOPERATIVE  FACES  THE 
LOSS  OF  PROJECTED  AND  POTENTIAL  GROWTH.  AN  ELECTRIC  COOPERATIVE 
THAT  SERVES  AROUND  THE  CITY  OF  BILLINGS  HAS  LOST  THE  OPPORTUNITY  TO 
SERVE  2,500  RESIDENTIAL  AND  200  COMMERCIAL  POTENTIAL  CUSTOMERS  WITH 
ANNUAL  REVENUE  OF  $2,550,000  DUE  TO  ANNEXATIONS  BY  THE  CITY.  THE 
COOPERATIVE  WILL  NOT  RECEIVE  ANY  COMPENSATION  FOR  THESE  PROJECTED 
LOSSES. 

THE  FEDERAL  INTERESTS  IN  THIS  MUNICIPALIZATION  OF  THE  RECs  SERVICE 
AREA  AFFECTS  THE  DELIVERY  OF  A  FEDERAL  PROGRAM  STRUCTURED  TO 
IMPROVE  THE  QUALITY  OF  LIFE  IN  RURAL  AMERICA,  AS  WELL  AS  THE 
FEASIBILITY  AND  SECURITY  OF  FEDERAL  LOANS  AND  THE  FEDERAL  GOAL  TO 
LINK  THE  RURAL  AREAS  WITH  MODERN  NEEDS  SUCH  AS  BETTER  HEALTH 
SERVICES  AND  SCHOOLS.  THE  FEDERAL  GOVERNMENT  HAS  ESTABLISHED  RURAL 
ECONOMIC  DEVELOPMENT  LOAN  PROGRAMS  FOR  THAT  ARE  DELIVERED  DIRECTLY 
BY  THE  RECs.  WITHOUT  STRONG  RECs,  INVESTMENT  IN  THE  IMPROVEMENT  OF 
THE  RURAL  INFRASTRUCTURE  WILL  DIMINISH. 
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THE  ADMINISTRATION  BELIEVES  THAT  THE  TERRITORIAL  PROTECTION 
LEGISLATION  REQUIRING  A  FAIR  HEARING  AS  DOES  H.R.  3790  REPRESENTS 
A  SOUND  AND  BALANCED  APPROACH  TO  THE  PROBLEM  OF  UNREGULATED 
TAKINGS. 

IN  SUPPORTING  LEGISLATION,  THE  ADMINISTRATION  IS  NOT  SEEKING  TO 
DISPLACE  LEGITIMATE  STATE  REGULATION  OF  SERVICE  TERRITORIES.  OUR 
CONCERNS  ARISE  MOST  OFTEN  WHERE  MUNICIPAL  SYSTEMS  ARE  NOT  SUBJECT 
TO  THE  JURISDICTION  OF  A  STATE  REGULATORY  AUTHORITY,  WHERE 
MUNICIPAL  SYSTEMS  CAN  UNILATERALLY  ANNEX  AND  CONDEMN  THE  SERVICE 
TERRITORY  OF  AN  REA  BORROWER. 

THE  UNREGULATED  ACQUISITION  OF  SERVICE  TERRITORY  BY  A  MUNICIPAL 
OWNED  ELECTRIC  SYSTEM  PREVENTS  THE  APPROPRIATE  STATE  REGULATORY 
BODIES  FROM  WEIGHING  THE  INTERESTS  OF  BOTH  THE  UTILITIES  AND  THE 
RATEPAYERS  IN  ASSIGNING  TERRITORIES  AND,  IN  THIS  SENSE,  IS  ANTI- 
COMPETITIVE. WE  WOULD  HAVE  NO  OBJECTIONS  TO  INCLUDING  IN  THE 
LEGISLATION  REASONABLE  PROVISIONS  RECOGNIZING  STATE  REGULATORY 
JURISDICTION  IN  ESTABLISHING  TERRITORIAL  SERVICE  RIGHTS. 

NOT  ONLY  COULD  LEGISLATION  RESOLVE  A  FUNDAMENTAL  UNFAIRNESS  AND 
PROTECT  REA  PROGRAM  INTERESTS,  IT  COULD  PROVIDE  A  SUBSTANTIAL  COST 
SAVINGS  BOTH  TO  THE  GOVERNMENT,  AND  ACCORDINGLY  THE  TAXPAYER  AND 
THE  UTILITIES  INVOLVED  IN  TERRITORIAL  DISPUTES.  REA  HAS  INTERVENED 
FOR  YEARS  IN  A  NUMBER  OF  CONDEMNATION  ACTIONS  BY  MUNICIPAL  OWNED 
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ELECTRIC  UTILITIES.  THESE  CASES  HAVE  BEEN  EXPENSIVE,  TIME 
CONSUMING,  AND  VERY  DISRUPTIVE  TO  THE  REA  PROGRAM.  THE  REQUESTS 
FROM  REA  BORROWERS  FOR  REA  TO  INTERVENE  IN  CONDEMNATION  ACTIONS  BY 
MUNICIPAL  OWNED  UTILITIES  ARE  INCREASING.  THE  ISSUES  INVOLVED  AND 
THE  METHODS  UTILIZED  BY  MUNICIPAL  OWNED  UTILITIES  TO  ACQUIRE 
LUCRATIVE  LOADS  AND  SERVICE  TERRITORY  RIGHTS  ARE  BECOMING 
INCREASINGLY  COMPLEX. 

MR.  CHAIRMAN,  USDA  IS  CONFIDENT  OF  ITS  ASSESSMENT  OF  THE  EFFECTS  OF 
ANNEXATION  ON  THE  LOAN  SECURITY  OF  ITS  BORROWERS.  WE  STRONGLY 
SUPPORT  THE  CONCEPT  OF  A  FAIR  HEARING  MECHANISM  SUCH  AS  THE  ONE 
PROPOSED  IN  H.R.  3790  AS  A  MEANS  OF  ADDRESSING  THE  PROBLEM. 
NEVERTHELESS,  IN  OUR  VIEW,  SPECIFIC  PROVISIONS  OF  H.R.  3790  SHOULD 
BE  CLARIFIED.  FOR  EXAMPLE,  THE  STANDARDS  SET  FORTH  TO  DETERMINE 
WHETHER  A  MUNICIPALITY  MAY  CURTAIL  OR  LIMIT  SERVICE  BY  A  BORROWER 
ARE  VERY  BROAD.  WE  BELIEVE  THAT  IT  SHOULD  BE  MADE  CLEAR  THAT 
ADVERSE  IMPACTS  INCLUDE  IMPACTS  NOT  ONLY  ON  THE  DISTRIBUTION 
BORROWER  AND  ITS  CONSUMERS,  BUT  ON  THE  GENERATION  AND  TRANSMISSION 
BORROWER  AND  ITS  MEMBERS.  IMPACTS  SHOULD  INCLUDE  THOSE  ASSOCIATED 
WITH  THE  LOSS  NOT  SIMPLY  OF  EXISTING  LOADS  BUT  OF  FUTURE  LOADS  AND 
SHOULD  INCLUDE  THE  CUMULATIVE  IMPACTS  OF  A  SERIES  OF  SMALL  TAKINGS, 
ANY  ONE  OF  WHICH  MAY  NOT  HAVE  A  DEMONSTRABLE  ADVERSE  IMPACT  ON  THE 
BORROWER  AND  ITS  REMAINING  CONSUMERS  BUT  THE  TOTAL  OF  WHICH  WILL 
HAVE  AN  ADVERSE  IMPACT. 
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THE  LEGISLATION  SHOULD  BE  CLEAR  THAT  ADVERSE  IMPACTS  INCLUDE 
IMPACTS  ON  RATES  AND  SERVICE  TO  THE  REMAINING  CONSUMERS  OVER  THE 
LONG  TERM.  WE  SUGGEST  THE  LEGISLATION  EXPLICITLY  RECOGNIZE  THE 
RIGHT  OF  THE  ADMINISTRATOR  OF  THE  REA  TO  SUBMIT  FINDINGS  REGARDING 
THE  IMPACT  OF  THE  PROPOSED  ACTION  BY  THE  MUNICIPALITY  ON  THE 
INTERESTS  OF  THE  FEDERAL  GOVERNMENT  UNDER  THE  RURAL  ELECTRIFICATION 
ACT.  FINALLY,  WE  UNDERSTAND  THAT  THE  OBLIGATION  IMPOSED  ON  THE 
GOVERNOR  OF  A  STATE  TO  SELECT  AN  INDEPENDENT  THIRD  PARTY  TO  CONDUCT 
A  HEARING  MAY  RAISE  A  CONSTITUTIONAL  ISSUE  UNDER  THE  10TH  AMENDMENT 
TO  THE  U.S.  CONSTITUTION.  THE  ADMINISTRATION  WILL  BE  PLEASED  TO 
WORK  WITH  THE  COMMITTEE  TO  ADDRESS  THE  PROBLEMS  REA  BORROWERS  ARE 
EXPERIENCING  WHERE  IT  IS  POSSIBLE  TO  DO  SO  WITHOUT  UNDULY  OR 
UNCONSTITUTIONALLY  OVERRIDING  THE  SCHEME  OF  STATE  FRANCHISED 
SERVICE  AREAS  OR  OTHER  STATE  LAWS  OR  REGULATIONS.  WE  RECOMMEND 
THAT  YOU  OBTAIN  THE  VIEWS  OF  THE  DEPARTMENT  OF  JUSTICE  BEFORE 
PROCEEDING  FURTHER  WITH  H.R.  3790,  ESPECIALLY  WITH  RESPECT  TO 
PROPOSED  SECTION  17(b)(2)(C). 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE,  THE  COOPERATIVES  SYSTEM, 
MEMBER  OWNED  RURAL  ELECTRIC  COOPERATIVES,  WILL  CONTINUE  TO  BE  AN 
IMPORTANT  SOLUTION  TO  THE  CHALLENGES  AHEAD  IN  ADDRESSING  AND 
DEVELOPING  INFRASTRUCTURE,  NEW  WEALTH  CREATION  AND  JOBS  IN  RURAL 
AMERICA.  TERRITORIAL  INTEGRITY  IS  A  CRITICAL  ISSUE  FOR  THE  REA 
PROGRAM  AND  FOR  RECs  IN  MAINTAINING  THEIR  FISCAL  INTEGRITY  INTO  THE 
FUTURE.   IF  RURAL  AMERICA,  AND  THE  NATION  AS  A  WHOLE,  ARE  TO  REMAIN 
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GLOBALLY  COMPETITIVE  AND  PROSPEROUS,  REA  BORROWERS  MUST  REMAIN 
FINANCIALLY  STRONG. 

ONCE  AGAIN,  THANK  YOU  FOR  THE  OPPORTUNITY  TO  PRESENT  TO  YOU  AND  THE 
COMMITTEE  THE  ADMINISTRATION'S  POSITION  ON  THIS  IMPORTANT  ISSUE. 

### 

(Attachments  follow:) 
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RECOMMENDATION  TO  THE  ADMINISTRATOR 

LOUISIANA  8  TERREBONNE 

LOUISIANA  30  BAYOU  GT 

EXPROPRIATION  BY  MORGAN  CITY,  LOUISIANA 

Purpose : 


This    memorandum   analyzes    the    impact   on    South   Louisiana    Electric 
Cooperative   Association    ("SLECA")    and   Cajun   Electric    Power 
Cooperative,    Inc.     ("Cajun")    of   plans    of    the   City   of   Morgan   City, 
St.    Mary    Parish,    Louisiana    ("Morgan   City"),    to   expropriate   all    of 
SLECA's    electric   distribution    facilities   and   consumer/members 
within   the   existing   City    limits    and   to   annex   additional    land   ar^a 
and    expropriate    additional    facilities    and   consumers    from   SLECA. 
This    recommendation    also    analyzes,     in    detail,    the    effects    that 
the    Morgan    City    and    potential    takings    of   SLECA   consumer/members 
and    facilities   would   have    on    the    interests    of    REA,    and    recommends 
how    the   Administrator's   discretionary    approval    rights   under 
Section    7    of    the   Rural    Electrification   Act   of    1936    (RE   Act)    be 
exercised.    1/ 

II.       Background: 

A.       SLECA    Background:       SLECA    is    a    distribution   cooperative 
headquartered    in   Houma,    Terrebonne    Parish,    Louisiana.      It 
provides    service    in   the   peninsula    region   of    the    extreme 
southeastern   portion   of    the    State.      SLECA   serves    the   power 
requirements   of   approximately    15,000  Members    in   the   parishes 
of    Lafourche,    Saint   Martin,    Saint   Mary,    and   Terrebonne. 
SLECA   has   a   density   of    consumers   of   nearly    13    per   mile  of 
line . 

Over   the   past    55   years,    REA   has    financed   the   construction   of 
SLECA's    electric    system.      Since    February   3,    1937,    SLECA  has 
received   25   REA   loans    totaling   over   $38,000,000   and 
supplemental    financing    from   other    lenders   of   over 
$12,000,000   to   construct    1,108   miles   of  distribution   line, 
36   miles   of   transmission    line,    and   connect   over    18,000 
services.      The   REA   loans    are    long-term    (35   years)    and  bear 
interest   at   subsidized   rates    of    from   2    to   5   percent.      The 
most    recent    insured/concurrent    loan,    designated    "AD6",    was 

1/   SLECA   is   opposing   the   proposed   expropriation  and   has   not 
sought   REA   approval    for   the    expropriation.      Therefore,    the 
procedure    in   REA   Bulletin    115-1,    Sales    of   Capital    Assets   by 
Electric    Borrowers,    for   approving   capital   sales   are   not 
applicable. 
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approved  for  SLECA  on  April  23,  1984,  totaling  $6,460,000 
from  REA  and  $2,914,000  from  the  National  Rural  Utilities 
Cooperative  Finance  Corporation  ("CKC").   As  of  December  31, 
1991,  SLECA's  long-term  outstanding  debt  was  $34,359,109,  of 
which  $25,184,401  is  to  REA  and  $9,174,708  to  CFC.   The  REA 
loans  will  reach  final  maturity  in  2014. 


Per  Capita  Personal  Incone  Statistics 
Labor  Statistics: 


from  the  Bureau  of 


Per  Capita 
Income 


United  States 
Louisiana 
Lafourche  Parish 
St.  Martin  Parish 
St.  Mary  Parish 
Terrebonne  Parish 


Personal 
1989 


$17 , 592 
$12, 923 
$12, 091 
$  9,  585 
$11, 509 
$11, 641 


This  data  shows  that  SLECA  serves  a  relatively  low  income 
area  compared  to  both  the  national  and  Louisiana  statistics. 

SLECA  purchases  all  of  its  power  requirements  from  Cajun 
through  a  wholesale  power  contract  that  extends  through 
December  31,  2026. 

SLECA's  key  financial  ratios  and  other  statistics,  which 
have  been  obtained  from  REA's  report  number  168.1,  Borrower 
Statistical  Profile  and  REA  Form  7,  Financial  and 
Statistical  Report  submitted  to  REA  by  SLECA  for  the  period 
ending  December  31,  1991,  are  as  follows: 


Median  values 


SLECA  Annual  values 

U.S 

State 

1989 

1990 

1991 

1990 

1990 

*TIER 

1.24 

1.  59 

1.63 

2.23 

1.63 

*MTIER 

1.21 

1.  55 

1.55 

1.97 

1.59 

*DSC 

1.35 

1.  60 

1.52 

2.16 

1.61 

*MDSC 

1.32 

1.57 

1.44 

2.00 

1.61 

♦Equity 

27% 

30% 

32% 

39% 

29% 

Consumers 

14,699 

14, 854 

15,047 

8,248 

14,149 

*MWh  Sale 

319,800 

340, 110 

352, 130 

129,750 

219,840 

Sales  Rev/MWh   79.08 


78.28 


76.05 


73.  10 


86.15 


*See    "Definitions"    in   Attachment  A. 
is    included    in   the   Attachment. 


The  definition  of    "MWh" 


SLECA  and   the   other   REA   borrowers    in   Louisiana   compete  with 
other   types   of   electric    utility   enterprises    for   consumers. 
There   are   no  certificated   electric   service   territories,    as 
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such,  in  Louisiana.   Thus,  the  relative  competitiveness  of 
SLECA's  retail  rates  is  important  to  SLECA's  financial 
health.   In  addition  to  Morgan  City  and  the  City  of  Houma 
Electric  System  ("Houma"),  SLECA  competes  with  the  following 
Louisiana  investor  owned  utilities: 

Central  Louisiana  Electric  Company  ("CLECO")  and  Louisiana 
Power  and  Light  ("LP&L"). 

SLECA  has  provided  REA  a  summary  showing  the  disparity  in 
residential  consumer  electric  service  bills  among  the 
electric  utilities  in  Louisiana  as  of  April  1992.   The 
summary  shows  SLECA's  average  residential  revenue  per  1000 
kWh  sold  was  $76.   That  bill  amount  was  27  percent  higher 
than  CLECO's,  7  percent  higher  than  LP&L's,  15  percent 
higher  than  Morgan  City's,  and  1  percent  higher  than 
Houma ' s . 

B.   Cajun  Background: 

1.   General :   Cajun  is  a  nonprofit  generation  and 
transmission  cooperative  association,  incorporated 
under  the  laws  of  the  State  of  Louisiana  and 
comprised  of  13  distribution  cooperatives 
("Members"),  including  SLECA.   Each  Member  is 
represented  on  Cajun' s  Board  of  Directors.   Cajun 
supplies  wholesale  electric  power  to  each  of  its 
Members  pursuant  to  an  all  requirements  wholesale 
power  contract  with  each  Member,  requiring  that 
the  Member  buy  all  of  its  power  from  Cajun.   Cajun 
also  sells  wholesale  electric  power  to  other 
utilities  and  municipalities  which  are  not 
Members.   The  Members  are  located  in  Louisiana  and 
provide  retail  electric  power  to  customers  in  most 
of  the  Parishes  in  Louisiana. 

Cajun  is  headquartered  in  Baton  Rouge,  Louisiana. 
Cajun  was  originally  organized  in  1960,  as  the 
Louisiana  Electric  Cooperative,  Inc.  (LEC) ,  and  in 
July  of  1962,  was  chartered  by  the  State  of 
Louisiana  and  incorporated  with  the  objective  of 
assuring  member  cooperatives  a  reliable  supply  of 
electric  power  at  as  low  a  cost  as  practicable. 
In  January  1972,  LEC  changed  its  name  to  Cajun 
Electric  Power  Cooperative,  Inc. 

As  of  December  31,  1991,  the  Cajun  Members  served 
approximately  337,000  metered  customers 
representing  over  one  million  people.   Members' 
energy  sales  in  1991  totaled  approximately 
5,337,000  MWh,  of  which  approximately  74  percent 
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were  to  residential  customers. 

Cajun  initially  met  its  Members  power  requirements 
by  purchasing  wholesale  electric  power  from  other 
sources.   Ultimately,  Cajun  and  its  Members 
determined  that  it  would  be  in  the  Members'  best 
interest  to  own  generating  units. 

Substantially  all  of  Cajun's  capital  financial 
needs  have  been  met  through  REA  programs.   Cajun 
has  obtained  direct  loans  and  loan  guarantees  from 
REA,  and,  as  of  January  1,  1992,  Cajun's  total 
debt  obligation  to  the  United  States  was  in  excess 
of  $3.5  billion.   Cajun  has  encountered  severe 
financial  difficulties  and  REA  has  restructured 
Cajun  debt  as  discussed  in  more  detail  in  Sections 
3  and  4  below. 

2.   Wholesale  Power  Contracts:   Cajun  derived  72 
percent  of  its  revenue  in  1991  from  the  wholesale 
power  contracts  with  its  Members.   The  wholesale 
power  contracts  between  Cajun  and  each  of  its 
Members  provides  that  Cajun  shall  sell  and  deliver 
to  each  Member,  and  each  Member  shall  buy  and 
receive  from  Cajun,  all  of  the  Member's  power  and 
energy  requirements .   The  wholesale  power 
contracts,  as  amended,  extend  through  December  31, 
2026.   The  Members  have  contracted  not  to  enter 
into  any  separate  wholesale  power  contracts  or 
arrange  for  a  supply  of  any  power  without  the 
approval  of  Cajun  and  REA. 

As  noted  above,  sales  to  Members  comprised  72 
percent  of  Cajun's  revenue  in  1991.   Cajun  has 
considerable  excess  generation  capacity  and  the 
capability  to  interchange  capacity  and  energy  with 
utilities  in  several  states  in  the  southern  region 
of  the  United  States.   However,  the  price  of 
capacity  and  energy  which  is  generally  available 
for  sale  from  other  utilities  in  the  region  is 
more  competitively  priced  than  the  cost  to  Cajun 
to  generate  and  transmit  comparable  capacity  and 
energy  outside  its  system  to  purchasing  utilities. 
Cajun  is  unable  at  this  time  to  sell  very  much  of 
its  excess  capacity  and  energy  at  a  reasonable 
price.   This  situation  is  not  expected  to  improve 
substantially  in  the  immediate  future.   Member 
sales  will  continue  to  be  the  foundation  of 
Cajun's  capacity  and  energy  sales  and  Cajun's 
viability  is  directly  dependent  upon  such  sales. 
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Because  of  Cajun's  disadvantaged  position  in  the 
excess  power  market  in  the  southern  region,  it  is 
basically  unable  to  recover  the  carrying  costs  of 
its  investment  in  such  excess  capacity  from  either 
its  Members  or  through  non-Member  sales.   As  a 
result,  Cajun  experienced  severe  financial 
difficulties,  which  ultimately  led  to  REA 
restructuring  Cajun's  financial  obligations. 

3.   Financial  Difficulties:   Cajun  has  experienced 
serious  financial  difficulties  which  resulted  in 
its  inability  to  make  all  required  debt  service 
payments  to  REA.   Cajun  first  defaulted  on  its 
payments  to  REA  in  1987.   Prior  to  reaching  an 
agreement  with  REA  restructuring  its  payment 
obligations,  Cajun  defaulted  on  payments  amounting 
to  over  $427  million.   If  REA  had  not  agreed  to 
restructure  Cajun's  payment  obligations,  Cajun's 
defaulted  payments  would  amount  to  over  $890 
million  today. 

Cajun's  financial  difficulties  have  been  caused  by 
several  factors.   The  first  is  the  failure  of  load 
growth  to  reach  the  levels  anticipated  during 
Cajun's  building  phase.   Cajun  had  built 
generating  units  during  the  last  decade  which  can 
annually  generate  over  10,000  GWh.   Cajun's  energy 
requirements  were  based  on  an  anticipated  annual 
load  growth  of  over  9  percent.   Instead  of 
experiencing  9  percent  annual  load  growth,  Cajun's 
growth  has  been  significantly  less.   During  the 
last  4  years  Cajun  has  experienced  annual  load 
growth  of  about  1.5  percent.   As  stated  above,  the 
Cajun  Members'  energy  load  in  1991  was 
approximately  5,337  GWh  in  1991,  resulting  in 
approximately  5,000  GWh  in  excess  energy. 

The  failure  to  achieve  anticipated  load  growth  has 
obviously  had  a  detrimental  effect  on  Cajun's 
revenue  and  has  contributed  to  Cajun's  need  to 
increase  the  rate  it  charged  its  Members.   Cajun's 
wholesale  rates  to  its  Members  reached  a  peak  in 
1986  of  approximately  65  mills  per  kWh,  or  6.5 
cents/kWh.   The  Louisiana  economy,  however,  was 
such  that  the  Membership  of  Cajun  could  not 
support  such  a  level  of  wholesale  rates. 

Furthermore  a  large  disparity  existed  between  the 
wholesale  power  rates  charged  by  Cajun  and  those 
charged  by  Cajun's  competitors.   This  rate  disparity 
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made   Cajun   uncompetitive,     further    jeopardizing   Cajun's 
economic   position.       A   comparison   of   Cajun's   wholesale 
electric    rates    from    Financial    Statistics   of   Selected 
Util ities    for   years    1985    through    1991    and   those   charged 
by   its   competitors    are    as    follows: 

Louisiana    Firm   Power   Sales 

Mills/KWH    1985-1991 

1985       1986       1987       1988       1989       1990       1991 


Cajun 

63.7 

64 

9 

60 

1 

53 

5 

53 

5 

54 

4 

52 

5 

CLECO 

44  .7 

35 

9 

31 

1 

32 

4 

40 

4 

45 

8 

46 

2 

GSU 

NA 

50 

9 

50 

5 

57 

7 

58 

4 

46 

0 

42 

5 

LP&L 

34  .4 

36 

2 

33 

8 

35 

8 

37 

6 

36 

3 

37 

4* 

NOPSI 

NA 

25 

8 

25 

3 

27 

2 

28 

3 

28 

5 

29 

2* 

SWEPCO 

38.9 

35 

4 

26 

9 

24 

4 

21 

8 

19 

3 

20 

1* 

*  =  Estimate 

Note:   GSU  and  NOPSI  1985  data  not  available 

4.   Debt  Restructure:   Since  1987,  when  Cajun 
defaulted  on  its  REA  debt,  REA  has  worked  with 
Cajun  to  avoid  Cajun's  bankruptcy.   After  long  and 
difficult  negotiations,  REA  and  Cajun  were 
successful  in  concluding  a  Debt  Restructure 
Agreement  (DRA)  on  May  31,  1990.   The  DRA 
restructured  Cajun's  total  REA  debt,  direct  and 
guaranteed,  into  two  notes  containing  different 
repayment  terms. 

Seventy  percent  (70%)  of  the  Cajun  debt 
outstanding  on  May  30,  1991,  totaling 
$2,147,994,670,  is  evidenced  by  "Note  A."   "Note 
A"  has  a  fixed  debt  service  schedule  which 
requires  specified  payments  to  REA  in  an  amount 
which  for  many  years  is  significantly  less  than 
what  would  otherwise  have  been  due  to  REA.   At  the 
time  of  its  default  in  1987,  Cajun's  annual  debt 
service  payment  was  approximately  $300  million. 
REA,  as  specified  in  "Note  A,"  has  agreed  to 
accept  a  payment  schedule  substantially  reducing 
Cajun's  current  annual  debt  service  payments.   For 
example,  the  "Note  A"  payment  schedule  provides 
for  a  payment  of  $120  million  in  1992. 

Thirty  percent  (30%)  of  the  Cajun  debt  outstanding 
on  May  30,  1991,  totaling  $1,037,007,550,  is 
evidenced  by  "Note  B."   "Note  B"  represents  a 
contingent  payment  obligation  until  the  final 
maturity  date  in  2036,  when  all  unpaid  amounts 
become  due.   Until  the  maturity  date,  payments 
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must  be  made  on  "Note  B"  only  if  certain  revenue- 
generating  events  occur,  such  as  load  growth.   It 
has  been  specifically  agreed  that  "Note  B" 
payments  are  required  to  be  made  by  Cajun  when 
Cajun's  actual  Member  sales  on  an  accumulated 
basis  exceed  those  levels  established  in  the  DRA. 
Cajun's  sales  during  the  2  years  following  the 
effective  date  of  the  DRA  have  been  greater  than 
the  threshold  anount  of  sales  above  which  Cajun 
must  make  payments  due  to  REA  under  Note  B. 
Consequently,  REA  has  received  some  payments  under 
Note  B.   Any  loss  of  load  currently  served  by  the 
SLECA  system  in  the  areas  proposed  to  be 
expropriated  would  reduce  directly  the  amount  of 
payments  REA  is  entitled  to  receive  under  the  Note 
B. 

The  DRA  includes  major  financial  concessions  by 
REA.   Cajun's  current  debt  service  payments  have 
been  reduced  to  a  little  rore  than  one  third  of 
what  they  were  prior  to  the  DRA.   while  Cajun  is 
making  these  drastically-reduced  debt  service 
payments  to  REA,  REA  is  fully  honoring  its 
guarantee  of  Cajun's  debt  to  other  lenders.   Over 
98  percent  of  Cajun's  outstanding  long-term  debt 
was  borrowed  from  the  Federal  Financial  Bank  (FFB) 
7J    and  the  National  Bank  for  Cooperatives 
(CoBank) ,  backed  by  REA  guarantees.   REA,  as 
guarantor  of  this  debt,  is  paying  the  difference 
between  Cajun's  restructured  debt  service  payments 
and  the  debt  service  payments  agreed  to  originally 
by  Cajun  and  its  lenders.   REA's  payments  on 
behalf  of  Cajun  represent  a  present  outflow  of 
federal  funds  which  may  never  be  recouped  if 
circumstances  in  Louisiana  further  deteriorate. 

Because  of  REA's  concessions  under  the  DRA,  Cajun  was 
able  to  reduce  its  wholesale  rates.   Cajun's  average 
rates  to  the  Members  have  been  the  following  over  the 
last  5  years: 


Average  Rate 

To 

Members  fmills/kWh) 

1987 

60.66 

1988 

53.52 

1989 

53.47 

1990 

54.50 

1991 

52.46 

2/   A  significant  percent  of  FFB  debt  has  been  refinanced, 
The  repayment  of  such  debt  is  guaranteed  by  REA. 
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REA's  concessions  have  enabled  Cajun  to  charge 
rates  which  are  supportable  by  the  Louisiana 
economy,  and  which  reduce  the  rate  disparity 
between  Cajun's  Members  and  competing  utilities. 
The  purpose  of  this  effort  is  to  maintain  the 
viability  of  the  cooperative  system  in  Louisiana 
while  recouping  the  REA's  investment  in  developing 
that  system. 

C.   Expropriation  Background:   Morgan  City  initiated  efforts 
in  1986  through  correspondence  with  SLECA  to  acquire 
consumers  in  a  newly  annexed  area,  since  referred  to  as 
Phase  II  of  a  long-range  annexation  plan.   Morgan  City  has  a 
plan  composed  of  Phase  I,  Phase  II,  and  Phase  III  to  enlarge 
its  municipal  boundary  by  annexing  additional  land  and  to 
expropriate  all  of  SLECA's  electric  distribution  facilities 
within  the  resulting  boundaries.   Morgan  City  is  located  in 
the  Parish  of  St.  Mary,  approximately  30  miles  west  of 
Houma ,  Louisiana,  where  SLECA  is  headquartered.   Phase  I  of 
Morgan  City's  plan  has  been  implemented.   That  phase  did  not 
involve  any  of  SLECA's  system's  facilities. 

In  Phase  II,  Morgan  City  seeks  to  take  all  of  SLECA's 
facilities,  including  poles,  transformers,  power  switches, 
and  other  equipment,  located  in  the  area  annexed  in  1986,  as 
well  as  the  right  to  serve  approximately  260  existing 
electric  consumers  who  are  presently  purchasing  power  from 
SLECA,  and  all  future  consumers  located  within  that  area. 
The  portion  of  SLECA's  system  which  Morgan  City  proposes  to 
take  in  Phase  II  has  a  density  of  consumers  of  about  34  per 
mile  of  line  in  comparison  to  the  system  average  density  of 
consumers  of  about  13  per  mile  of  line.   If  Phase  III  takes 
place,  it  could  result  in  the  taking  from  SLECA  of 
approximately  270  additional  electric  consumers  and  related 
facilities,  and  service  rights  to  future  consumers,  being 
lost  by  SLECA.   Electric  service  within  the  Phase  II  area 
was  initially  provided  by  SLECA  as  part  of  the  REA  loan 
program  and  all  the  property  sought  by  Morgan  City  was 
financed  with  long-term  REA  loans  at  subsidized  interest 
rates  of  from  2  to  5  percent. 

In  1987,  SLECA  sent  a  letter  to  Morgan  City  describing  the 
adverse  effects  that  the  Phase  II  acquisition  would  have  on 
the  remaining  SLECA  system's  Members.   Morgan  City  made 
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repeated  offers  to  SLECA  during  the  next  2  years.   Morgan 
City's  final  offer  for  the  Phase  II  acquisition  was  made 
May  15,  1989,  totaling  approximately  $896,000,  as  follows: 

2  1/2  X  Annual  Gross  Revenue        $735,000 
Value  of  Facilities  $161 , 000 

Total  $896,000 

Morgan  City  proposed  to  make  payments  annually  over  an  8- 
year  period  of  approximately  $112,000  per  year.   SLECA  has 
not  made  a  counter  offer  to  Morgan  City  because  it  wants  to 
retain  the  consumers  Morgan  City  proposes  to  expropriate. 

On  August  3,  1990,  Morgan  City  filed  an  expropriation,  or 
condemnation,  proceeding  against  SLECA  in  state  court.   This 
legal  proceeding  involves  only  Phase  II  of  Morgan  City's 
plan.   However,  SLECA  is  concerned  that  the  Morgan  City 
action  is  not  isolated  but  part  of  a  growing  trend  by 
municipalities  to  acquire  the  more  lucrative  portion  of 
SLECA' s  or  other  REA  borrowers'  systems. 

REA  analyzed  the  effects  of  the  proposed  takings  on  SLECA, 
Cajun  and  REA  interests.   REA's  preliminary  assessment 
combined  Phases  II  and  III,  and  also  considered  the 
possibility  of  the  threatened  expropriation  by  the  City  of 
Houma,  which  has  indicated  an  interest  in  acquiring  SLECA's 
consumers  and  facilities  within  its  city  limits.   A  copy  of 
the  preliminary  analysis  prepared  by  the  Financial  Services 
Staff  to  determine  the  effect  the  expropriations  could  have 
on  Cajun  is  attached  as  Attachment  B.   The  preliminary 
analysis  indicated  that  in  1992  the  combined  Morgan  City 
Phases  II  and  III  expropriations  would  result  in  gross  lost 
revenue  from  SLECA  of  $768,000  annually  and  net  lost  revenue 
of  $535,000  annually  to  Cajun. 

The  preliminary  analysis  for  the  loss  in  1992  of  consumers 
in  the  City  of  Houma  showed  a  gross  revenue  loss  of  $882,000 
annually  and  a  net  loss  of  $615,000  annually  to  Cajun.   The 
combined  total  forecasted  lost  revenues  for  Morgan  City 
Phases  II  and  III,  and  the  City  of  Houma,  in  1993,  would  be 
gross  revenue  loss  of  $1,650,000  annually  and  net  loss 
revenue  of  $1,150,000  annually  to  Cajun. 

In  the  initial  REA  analysis  it  was  also  recognized  that  in 
addition  to  the  impact  that  the  expropriations  would  have 
upon  SLECA  and  Cajun,  there  would  also  be  an  impact  upon  the 
other  12  distribution  member  systems  of  Cajun.   In  light  of 
Cajun' s  excess  generating  capacity  and  precarious  financial 
position,  one  of  REA's  major  concerns  is  the  effect  that  the 
loss  of  existing  consumers  and  service  rights  in  the 
targeted  areas  on  rates  and  financial  stability  of  SLECA, 
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Cajun,  Cajun's  other  Members  and  on  REA's  loan  program  in 
Louisiana.   REA  determined,  based  upon  the  preliminary 
analysis  by  REA  staff,  that  SLECA's,  Cajun's,  Cajun's  other 
Members'  and  REA's  interests  would  be  adversely  effected, 
and  that  the  Administrator  should  strongly  consider 
withholding  approval  of  the  disposition  of  property  under 
Section  7  of  the  RE  Act.   (see  "REA  Program"  below) .   This 
recommendation  sets  forth  in  greater  detail  than  the 
preliminary  analysis,  the  impact  of  the  proposed 
expropriation  and  considers  additional  information  provided 
subsequent  to  the  preliminary  analysis. 

D.   REA  Program:   The  expropriations  must  be  evaluated  from 
the  perspective  of  their  impact  on  the  objectives  of  the  REA 
Program,  the  structure  adopted  by  REA  to  carry  out  the 
Program,  and  the  feasibility  of  and  security  for  REA  loans 
and/or  loan  guarantees  to  SLECA,  Cajun,  and  to  other  Cajun 
Members.   Congress  established  REA,  and  authorized  the 
Administrator  to  provide  long-term  low  interest  rate  loans 
to  accomplish  the  objective  of  providing  reliable  electric 
service  at  affordable  costs  in  rural  areas  at  a  time  when 
existing  utilities  were  refusing  to  provide  service  in  many 
rural  areas.   REA  borrowers  are  organized  in  a  unique 
corporate  and  financial  structure  specifically  designed  to 
carry  out  the  RE  Act  objectives  in  the  most  cost  effective 
manner  in  order  to  bring  the  benefits  of  rural 
electrification  to  as  many  people  as  possible. 

1.   Distribution  Borrowers:   With  scattered  exceptions, 
REA  distribution  borrowers  are  member-owned,  not-for- 
profit  cooperatives  organized  to  provide  electric 
service  to  qualified  persons  within  their  service 
areas.   Through  their  electric  bills,  members  pay  for 
the  cost  of  electric  service  and  contribute  additional 
amounts  to  be  used  by  the  cooperative  as  equity 
capital.   The  cooperative  allocates  the  additional 
amounts  to  the  members  and  normally  returns  contributed 
capital  to  its  members  periodically,  provided  it  meets 
certain  requirements  identified  in  its  mortgage  with 
REA.   Members  do  not  receive  an  economic  return  (e.g. , 
interest  or  dividends)  on  equity  capital.   Rather,  the 
cooperative's  ability  to  utilize  member  equity 
contributions  "free"  allows  the  members  to  benefit 
through  lower  rates  of  electricity. 

Central  to  the  goal  of  the  REA  program  are  the 
principles  that  electric  service  will  be  provided  to 
the  widest  number  of  consumers  possible,  and  that  the 
costs  and  benefits  of  service  will,  to  the  extent 
practicable,  be  shared  by  all  members  on  the  same 
basis.   The  organizational  structure  of  the 
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cooperatives  and  the  financial  policies  of  the  REA  are 
designed  to  further  those  principles.   REA  approves 
loans  to  serve  new  consumers  based  on  the  economics  of 
the  borrower's  entire  service  area,  including  yet 
undeveloped  areas,  not  just  the  economics  of  the  new 
consumers.   REA  requires,  as  a  terra  of  the  loan,  that 
each  borrower  practice  area  coverage.   Area  coverage  is 
the  concept  whereby  a  borrower  extends  electric  service 
to  all  unserved  persons  within  its  service  area  who 
meet  all  reasonable  requirements,  and  that,  to  the 
maximum  extent  practicable,  such  service  be  provided  to 
all  consumers  at  the  same  rates  and  minimum  charges. 
See  7  C.F.R.  1710.103.   As  noted  in  Harl's  treatise  on 
Agriculture  Law: 

"The  significance  of  the  area  coverage  principle 
is  seen  from  the  fact  that  the  RE  Act  was  in  large 
part  a  reaction  against  policies  of  certain  power 
companies  in  the  1930's  to  skim  off  the  cream  of 
the  electric  business  in  the  more  densely 
populated  areas  and  to  leave  the  remote  areas 
without  service.   This  resulted  from  their 
considering  the  economic  feasibility  of  each 
service  extension  on  its  own,  whereas  the  REA  area 
coverage  concept  was  to  consider  economics  of 
service  to  the  entire  area  without  testing  each 
extension  separately."   98.02(17]  (d)  (iv),  1984. 

The  cooperative  structure  and  the  area  coverage 
requirement  are  designed  to  ensure  that  all  consumers 
share  equally  in  the  costs  and  benefits  of  the  program 
for  rural  electrification,  and  that  the  greatest  number 
of  rural  consumers  receive  electric  service  at 
affordable  rates.   The  rates  charged  to  customers  in 
sparsely  populated  areas  are  the  same  as  those  in  more 
densely  populated  areas.   The  members  in  low  density 
areas  benefit  from  revenues  received  from  members  in 
higher  density  areas  where  costs  of  service  are  lower. 
In  time,  some  of  the  lower  density  areas  increase  in 
density  to  the  extent  that  they,  in  turn,  provide 
benefits  to  remaining  low  density  areas.   The  success 
of  this  structure  depends  on  the  ability  of  the 
borrower  to  continue  to  serve  the  densely  populated 
areas  of  the  system  -  frequently  those  adjacent  to  or 
incorporated  into  municipalities  -  which  provide 
greatest  returns. 

The  RE  Act  imposes  on  the  Administrator  the  duty  to 
determine  that  each  loan  is  "feasible"  and  that  "loan 
security"  is  reasonably  adequate.   In  addition,  REA  has 
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been  directed  by  Congress  to  improve  the  financial 
strength  of  the  borrowers.   Legislation  amending  the 
Act  in  1973  provided,  in  part: 

"It  is  hereby  declared  to  be  the  policy  of 
Congress  that  .  .  .  such  rural  electric  and 
telephone  systems  should  be  encouraged  and 
assisted  to  develop  their  resources  and  ability  to 
achieve  the  financial  strength  needed  to  enable 
them  to  satisfy  their  credit  needs  from  their  own 
financial  organizations  and  other  sources  at 
reasonable  rates  and  terns  consistent  with  the 
loan  applicant's  ability  to  pay  and  achievement  of 
the  Act's  objectives."   [May  11,  1973,  P.L.  93-32, 
Sec.  1,  87  Stat.  65,  7  U.S.C.  930] 

REA  has  sought  to  ensure  feasibility  and  security,  and 
to  improve  the  financial  strength  of  its  borrowers,  by 
taking  a  lien  on  each  borrower's  system  and  by  closely 
regulating  the  construction  and  operation  of  the 
system.   By  the  terms  and  conditions  of  its  loans,  REA 
retains  approval  rights  over  additions  and  extensions 
to  the  system,  the  manner  of  construction  and 
maintenance  of  the  system,  key  contracts  relating  to 
the  construction  and  operation  of  the  system,  and  the 
acquisition  and  disposition  of  property.   In  most 
cases,  REA  requires  distribution  borrowers  to  meet  a 
TIER  of  not  less  than  1.5  and  a  DSC  ratio  of  not  less 
than  1.25.   TIER  and  DSC  requirements  are  set  forth  in 
the  mortgage,  loan  contract  or  other  contractual 
agreements  with  REA.   These  financial  tests  are 
designed  to  help  develop  equity,  and  hence  financial 
strength,  and  to  qualify  the  REA  borrowers  for  private 
market  financing. 

In  addition  to  directing  the  Administrator  to  establish 
loan  terms  and  conditions,  the  RE  Act  explicitly 
provides  in  Section  7  that  "No  borrower  of 
funds. ...  shall,  without  the  approval  of  the 
Administrator,  sell  or  dispose  of  its  property,  rights, 
or  franchises,  acquired  under  the  provisions  of  this 
Act,  until  any  loan  obtained  from  the  Rural 
Electrification  Administration,  including  all  interest 
and  charges,  shall  have  been  repaid."   In  regulating 
the  borrower's  transactions  pursuant  to  the  terms  and 
conditions  of  the  loans  or  Section  7,  the  Administrator 
must  consider  the  impact  of  the  transaction  on 
feasibility,  security,  the  development  of  borrower's 


101 


13 


financial  strength,  as  well  as  the  objectives  of  the  RE 
Act.   In  general,  loss  of  high  density  and  future  high 
growth  service  territory  can  adversely  affect  all  of 
these  factors. 

2.   Power  Supply  Borrowers:   Power  supply  borrowers  are 
not-for-profit  cooperatives  providing  wholesale 
electric  service  to  their  member/ owners ,  the 
distribution  cooperatives.   Like  the  distribution 
borrowers,  power  supply  borrowers  have  been  structured 
to  achieve  RE  Act  purposes  of  providing  affordable 
electric  power  to  RE  Act  beneficiaries.   REA  provides 
financial  assistance  to  power  supply  borrowers  to 
construct  facilities  to  meet  the  needs  of  RE  Act 
beneficiaries,  the  consumers  served  by  its  distribution 
members.   REA  evaluates  requests  for  financial 
assistance  to  power  supply  borrowers  in  much  the  same 
manner  as  it  does  with  distribution  borrowers, 
considering  the  economics  of  the  entire  area  served  by 
the  power  supply  borrower  (i.e.,  the  service 
territories  of  all  distribution  members) .   REA  will 
approve  the  financial  assistance  to  power  supply 
borrowers  only  if  it  determines  that  the  proposed 
facilities  constitute  the  most  effective  and  economical 
means  of  meeting  the  power  requirements  of  RE  Act 
beneficiaries.   See  7  C.F.R.  1710 . 254 (a) ( ii) (2) . 

The  distribution  borrowers  are  equity  owners  of  a  power 
supply  borrower  and  are  tied  to  their  power  supplier  by 
a  long-terra  all-requirements  wholesale  power  contract 
required  by  REA.   The  contract  provides  that  the  power 
supply  borrower  shall  sell,  and  the  member  shall 
purchase,  power  at  rates  which  are  sufficient  to  meet 
the  power  supply  borrower's  costs,  including  repayment 
of  REA  loans  and  other  debt  coverage  requirements.   The 
wholesale  power  contracts  provide  that  the  Board  of 
Directors  of  the  power  supply  borrower  shall  establish 
rates  so  as  to  produce  revenues  sufficient,  but  only 
sufficient,  the  costs  of  operation  and  maintenance  of 
all  generation,  transmission,  and  related  facilities, 
the  costs  of  power  and  energy  purchased  for  sale  by 
power  supplier,  to  pay  the  cost  of  transmission 
services,  and  interest  and  principal  on  all 
indebtedness  of  the  power  supplier,  and  to  provide  for 
the  establishment  and  maintenance  of  reasonable 
reserves.   The  wholesale  power  contracts  obligate  the 
Board  of  Directors,  made  up  of  representatives  of  each 
distribution  member,  to  review  the  rates  at  least 
annually  and  to  revise  them  as  necessary  in  order  to 
produce  the  necessary  revenues  described  above.   The 
contracts  provide  that  no  revision  in  rates  is 
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effective  unless  approved  in  writing  by  the 
Administrator.   These  contracts  ensure  that  all 
distribution  borrowers  and,  ultimately,  the  rural 
consumers/owners,  share  the  costs  and  benefits  of  the 
operations  of  the  power  supply  borrower. 

The  wholesale  power  contracts  are  pledged  to  the  REA  as 
security  for  loans  and  form  the  basis  for  the 
Administrator's  determinations  of  feasibility  and 
security.   Unlike  investor-owned  utilities,  and  largely 
as  a  by-product  of  the  policy  that  rates  be  kept  as  low 
as  possible  through  the  not-for-profit  structure,  power 
supply  borrowers  have  almost  no  equity  to  offer  as 
security  for  loans.   As  of  December  31,  1990,  the 
equity  for  all  power  supply  borrowers  nationwide 
represented  only  1.89  percent  of  their  total  assets. 
(Informational  Publication  201-1,  p.  xiv.)   By 
comparison,  investor-owned  utilities,  which  combine  the 
functions  of  distribution  and  power  supply  borrowers, 
have  equity  equalling  42.9  percent  of  their  total 
assets.   (Edison  Electric  Institute,  Advance  Release  of 
Data  for  the  1991  Statistical  Yearbook  of  the  Electric 
Utility  Industry,  at  p.  24.)   In  light  of  the  objective 
of  providing  power  at  as  low  a  cost  as  practicable,  REA 
has  generally,  in  the  past,  not  required  that  such 
equity  be  developed  and  maintained  by  power  supply 
borrowers.   Rather,  REA  created  a  structure, 
implemented  by  the  all-requirement  wholesale  power 
contract,  that  permitted  REA  to  view  the  financial 
strength  of  the  power  supplier  and  all  of  its  Members 
as  an  integrated  whole.   Any  dilution  of  this  whole  has 
an  adverse  impact  on  not  only  the  distribution  systems, 
but  on  the  wholesale  power  supplier  also.   REA  has 
recently  adopted  a  policy  that  requires  power  supply 
borrowers,  as  a  condition  for  obtaining  financial 
assistance  through  a  loan  or  guarantee  from  REA,  unless 
REA  determines  otherwise  on  a  case  by  case  basis,  to 
develop  a  plan  to  increase  equity  towards  meeting  a 
minimum  Equity  Ratio  (see  definition)  of  20  percent. 
See  7  C.F.R.  1710.116. 

Thus,  the  success  of  the  power  supply  structure,  both 
in  terms  of  providing  low  cost  electric  power  and 
maintaining  loan  feasibility  and  security,  depends  on 
the  financial  strength  of  the  distribution  borrowers, 
and  in  particular  on  their  ability  to  develop  and 
maintain  the  loads  necessary  to  generate  sufficient 
revenues.   Where  the  power  supply  borrower  has  a 
surplus  of  generating  capacity,  loss  of  load  clearly 
adversely  affects  the  financial  health  of  the  entire 
integrated  system,  and  the  ability  of  that  system  to 
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carry  out  the  RE  Act  objectives.   As  a  consequence,  it 
is  appropriate  for  REA,  in  exercising  approval  rights 
with  respect  to  a  distribution  system,  including  in 
connection  with  the  disposition  of  property  or 
territorial  service  rights,  to  take  into  account  the 
impact  of  the  action  not  only  on  the  distribution 
borrower,  but  also  its  power  supplier  and  the  other 
distribution  borrowers  that  are  part  of  the  integrated 
power  supply  system. 

The  Administrator's  findings  of  feasibility  and 
security  for  a  loan  to  a  power  supply  borrower  like 
Cajun  must  deal  with  the  inherent  difficulties  of  the 
electric  generation  industry  in  forecasting  future 
needs.   The  planning  horizon  for  adding  new  "base  load" 
generation  takes  8  to  10  years  from  identification  of 
the  need  for  new  generation  to  the  commercial 
availability  of  that  generation.   Systems  like  SLECA 
project  their  future  needs,  and  although  sophisticated 
econometric  modeling  is  used  to  make  these  forecasts, 
such  modeling  cannot  predict  the  impact  of  the  loss  of 
future  loads  through  annexations  and  expropriations. 
Systems  like  SLECA  and  Cajun  must  plan  and  be  ready  to 
serve  future  loads  at  all  times.   During  economically 
depressed  times,  the  load  growth  and  accompanying 
revenue  do  not  materialize  to  amortize  the  debt 
incurred  to  build  the  generation  that  was  originally 
projected  to  be  required.   As  discussed  above,  this  is 
why  Cajun' s  debt  had  to  be  restructured. 

When  the  loss  of  undeveloped  electric  service  territory 
happens  as  a  result  of  annexations,  it  further 
compounds  the  problem  both  in  the  short  terra  and  more 
importantly  in  the  long  term. 

When  kWh  sales  do  not  materialize,  the  existing 
consumers  must  shoulder  more  of  the  fixed  cost  of  the 
generation  through  increased  rates.   Because  of  the 
present  non-competitive  position  of  SLECA,  such  an 
eventuality  leads  to  a  further  decline  in  usage  thereby 
exacerbating  the  present  non-competitive  position  of 
SLECA. 

III.   SLECA  Impact  Analysis: 

Cajun  and  SLECA,  individually,  were  asked  by  REA  to  prepare  an 

analysis  of  the  impact  of  the  purportedly  proposed  expropriations 

on  its  system,  and  to  provide  such  analyses  to  REA  for  its 

consideration. 
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A.   Phase  II;   SLECA  engaged  GDS  Associates,  Inc.,  (GDS)  of 
Marietta,  Georgia,  to  develop  a  financial  impact  model  to 
study  the  impact  of  losing  the  service  territory,  including 
the  consumers  and  facilities  that  Morgan  City  would  be 
expropriating  under  Phase  II  of  its  plan.   GDS  prepared  a 
report  IMPACT  OF  MORGAN  CITY  PROPOSED  EXPROPRIATION,  AND 
FUTURE  POTENTIAL  EXPROPRIATIONS,  dated  October  14,  1991.   A 
copy  of  the  report  is  attached  as  Attachment  C.   We  have 
reviewed  the  study  and  have  concluded  that  the  methodology 
used  to  analyze  the  impacts  is  a  valid  means  of  measuring 
impacts.   We  have  reviewed  the  underlying  data,  and  it 
appears  to  be  appropriate.   Nothing  has  come  to  our 
attention  to  suggest  the  data  is  not  valid  and  accurate. 

GDS  studied  the  impact  of  losing  the  expropriated  area  for 
the  test  year  August  1989  through  July  1990  ("Test  Year") . 
The  results  of  the  study  indicate  that  although  the  252  lost 
consumers  would  represent  1.7  percent  of  SLECA's  total 
14,828  consumers,  1.54  percent  of  total  system  kWh  sales, 
and  1.65  percent  of  total  system  revenues,  the  expropriated 
area  would  result  in  loss  of  $63,106  (25.12  percent)  of  the 
system  operating  margins  and  $73,563  (13.31  percent)  of 
total  system  margins.   This  is  because  the  expropriation  is 
of  SLECA's  highest  density  and  high  margin  producing  service 
area,  "skimming  the  cream"  from  SLECA's  system.   In 
addition,  the  study  of  the  Test  Year  indicates  that  the 
total  system  TIER,  including  the  area  to  be  expropriated,  is 
1.26;  the  total  system  TIER  not  including  the  area  is  1.22. 
The  TIER  for  the  Test  Year  for  the  expropriated  area  is 
calculated  by  the  GDS  study  to  be  3.98. 

The  loss  of  the  high  margin-producing  cooperative  members  in 
the  expropriated  area  would  have  an  adverse  financial  effect 
on  the  system,  and  would  place  an  additional  financial 
burden  on  the  remainder  of  the  SLECA  members.   The  loss  of 
margins  produced  by  the  lost  consumers  would  have  to  be 
compensated  for  by  the  remaining  SLECA  consumers.   SLECA 
would  be  required  to  raise  its  retail  rates  to  meet  the 
requirements  of  the  mortgage  to  maintain  minimum  TIER  of  1.5 
required  by  REA. 

GDS  also  prepared  a  supplemental  study  dated  May  11,  1992, 
to  the  original  study,  attached  as  Attachment  D,  which 
combines  financial  data  from  the  original  GDS  study  with 
findings  from  a  study  prepared  for  Cajun  by  Southern 
Engineering  Company  of  Atlanta,  Georgia  (Southern 
Engineering) .   The  supplemental  study  also  includes  other 
costs  and  damages  to  SLECA.   The  supplemental  study  provides 
information  concerning  projected  financial  impacts  on  both 
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SLECA  and  Cajun.   The  supplemental  study  indicates  the  total 
accumulated  loss  to  SLECA  based  upon  the  Test  Year  data  due 
to  Phase  II  expropriation  would  be  as  follows: 

1991       1992        1997         2000         2010        2020 
$653,605   $722,482   $1,020,684   $1,167,650   $1,527,627  $1,748,623 

The  above  total  accumulated  1991  figure  of  $653,605  was 
derived  from  the  lost  margins  of  $72,321  plus  Severance 
Damages  of  $289,925  plus  Conseguential  Damages  of  $14,097 
plus  the  Expropriated  Facilities  of  $277,262.   A  general 
discussion  of  how  the  above  figures  were  obtained  follows  in 
paragraphs  1  through  4  below.   A  copy  of  the  assumptions  and 
associated  calculations  are  attached  as  Attachment  E  titled 
VALUATION  OF  DAMAGES  FROM  PROPOSED  EXPROPRIATION  OF 
CONSUMERS  AND  FACILITIES  IN  MORGAN  CITY  dated  March  20, 
1991. 

1.  Lost  Margins:   The  lost  margins  for  the  Test  Year 
were  obtained  from  revenue  less  costs  associated  with 
service  plus  non-operating  margins.   The  revenue  was 
computed  from  actual  sales  to  the  Phase  II  consumers 
during  the  Test  Year.   The  expenses  were  allocated  by 
various  methods  including  ratios  of  plant  serving  the 
Phase  II  consumers  to  Total  Utility  Plant,  Phase  II 
consumers  to  total  consumers  and  actual  power  usage  by 
the  Phase  II  consumers.   (See  Schedule  6  in  Attachment 
E)  • 

2.  Severance  Damages:   The  severance  damages  were 
computed  using  the  original  investment  in  the 
facilities  associated  with  the  Phase  II  area  times  an 
annual  carrying  charge,  which  was  based  on  a  sura  of  the 
carrying  costs  as  a  percent  of  Total  Utility  Plant  for 
the  Test  Year.   The  annual  carrying  charge  was  then 
multiplied  by  the  number  of  years  remaining  before 
capital  improvement  on  the  subject  facilities  was 
necessary.   This  total  was  then  discounted  at  a 
discount  rate,  computed  using  a  ratio  of  total  net 
margins  plus  interest  divided  by  net  rate  base  (5.66 
percent) ,  to  arrive  at  a  discounted  present  value  of 
facilities  in  the  Phase  II  expropriation.   (See 
schedule  9  in  Attachment  E) . 

3.  Conseguential  Damages:   Consequential  Damages 
consist  of  the  cost  associated  with  the  reintegration 
of  SLECA's  system  after  the  expropriation. 
Reintegration  is  the  actual  disconnection  of  the 
portion  of  the  system  which  has  been  expropriated  and 
the  rehabilitation  of  the  remainder  of  system  after 
disconnection  to  keep  the  system  operating  properly. 
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The  costs  associated  with  this  may  include,  for 
example,  disconnection  and  rerouting  of  lines, 
construction  of  new  tie  lines,  substation  modifications 
and  labor  costs. 

4.   Expropriated  Facilities:   The  value  of  the 
Expropriated  Facilities  was  determined  by  the 
depreciated  book  value  of  the  physical  facilities 
associated  with  Phase  II  as  of  July  31,  1990.   This  was 
determined  by  an  inventory  of  the  facilities  in  Phase 
II  by  Brooks  -  Harbour  and  Associates,  Inc.   Brooks  - 
Harbour  and  Associates,  Inc.,  of  Baton  Rouge, 
Louisiana,  is  a  consulting  firm  which  was  hired  to 
inventory  the  facilities  and  determine  replacement  cost 
new  less  depreciation  as  of  July  31,  1990. 

To  arrive  at  the  Total  Accumulated  loss  for  the  future 
years  in  the  Supplemental  Study,  the  Lost  Margins  were 
discounted  at  a  rate  of  5  percent,  which  was  stated  to 
be  a  preliminary  discount  rate  and  subject  to  change 
based  upon  assumptions  utilized  in  final  valuation,  for 
a  period  of  45  years  to  obtain  the  net  present  value  of 
the  lost  margins.   This  was  then  added  to  the  Total 
Accumulated  Loss  of  the  previous  year.   It  should  be 
noted  that  the  accumulated  loss  figures  consider  just 
the  present  value  of  the  margins  lost  in  the  Test  Year. 
There  is  no  consideration  for  loss  of  potential  load 
growth  in  the  area.   While  we  believe  that  the  loss  of 
potential  Toad  growth  must  not  be  ignored  by  REA  in 
evaluating  impacts,  we  do  not  believe  it  is  necessary 
in  this  case  to  attempt  to  project  such  losses.   Also, 
the  45  year  forecast  period  used  in  the  Supplemental 
Study  was  determined  by  the  years  remaining  in  a 
franchise  agreement  SLECA  has  in  the  parish  of  St. 
Mary.   The  same  methodology  was  used  in  calculating 
total  accumulated  lost  revenues  for  Phase  III  and  Houma 
City. 

B.   Phase  III:   If  Morgan  City  were  successful  in  acquiring 
the  Phase  II  consumers,  the  cooperative's  distribution  lines 
serving  the  remainder  of  the  Morgan  City  area  in  the  Test 
Year  would  then  serve  267  consumer/members.   Exhibit  1 
attached  to  the  original  GDS  study  is  a  map  which  indicates 
that  Morgan  City  has  a  3-phase  plan  of  expropriation.   The 
GDS  study  assumes  that  there  is  a  strong  possibility  that 
Morgan  City  would  also  attempt  to  expropriate  these  SLECA 
Members.  (Phase  III) .   The  study  states  that  the  assumption 
is  based  on  statements  by  an  expert  witness  for  Morgan  City 
(Mr.  Beard) ,  and  that  he  testified  in  a  deposition  that 
Morgan  City  would  likely  attempt  to  expropriate  these 
consumers.   The  study  prepared  by  GDS  indicates  for  the  Test 
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Year  that  if  Morgan  City  were  successful  in  expropriating 
the  Phase  III  territory  and  consumers  on  SLECA's  Morgan  City 
distribution  lines,  the  total  system  TIER  including  the 
Phase  III  expropriated  area  would  be  1.26;  TIER  would  be 
1.21  not  including  the  area.   The  TIER  for  the  expropriated 
area  serving  the  approximately  267  consumers  is  5.26. 

The  supplemental  study  indicates  the  total  accumulated  loss 
to  SLECA  based  upon  the  Test  Year  data  due  to  Phase  III 
expropriation  would  be  as  follows: 

1991       1992        1997  2000         2010        2020 

$662,977   $764,345   $1,203,213   $1,419,505   $1,949,290  $2,274,532 

C.   Houma  Exprop.riation :   SLECA  is  also  concerned  that  the 
Morgan  City  taking  is  not  isolated,  that  Morgan  City  and 
other  municipalities  may  in  the  future  attempt  to  take  the 
more  lucrative  electric  service  areas  and  rights  and 
consumer/members  served  by  SLECA  and  other  REA  borrowers. 
The  GDS  study  analyzes  the  strong  possibility  that  Houma 
will  expand  its  City  limits  and  also  attempt  to  expropriate 
SLECA  members  within  its  City  limits.   The  study  states  that 
the  assumption  is  based  on  public  statements  by  City 
officials,  including  the  Mayor,  that  Houma  would  like  to 
acquire  these  SLECA  consumers.   Thus,  the  study  also 
estimates  the  impact  of  loss  of  service  area  and  consumers 
to  the  City  of  Houma  municipal  electric  system. 

GDS  studied  the  impact  of  potential  expropriation  of  the 
Houma  area  containing  602  consumers  during  the  Test  Year. 
The  results  of  the  study  indicate  that  although  the  lost 
consumers  would  represent  4.06  percent  of  the  total  number 
of  consumers,  3.81  percent  of  total  system  KWh  sales,  and 
3.67  percent  of  total  system  revenues,  the  expropriated  area 
would  result  in  the  loss  of  25.86  percent  of  system 
operating  margins  and  14.44  percent  of  total  margins.   As 
with  Morgan  City's  proposed  expropriation,  this  is  because 
Houma  plans  to  take  the  most  efficient  and  profitable 
service  areas.   In  addition,  the  study  indicates  that  the 
total  system  TIER  including  the  expropriated  area  is  1.26, 
and  1.22  not  including  the  area.   The  TIER  for  the 
expropriated  area  is  2.41. 

The  supplemental  study  indicates  the  total  accumulated  loss 
to  SLECA  based  upon  the  Test  Year  data  due  to  a  Houma  city 
expropriation  area  would  be  as  follows: 

1991       1992        1997  2000         2010        2020 

$1,987,221  $2,060,515  $2,377,841  $2,534,232  $2,917,295  $3,152,463 
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D.   Consolidated  Impacts  on  SLECA:   The  cumulative  results 
of  the  GDS  study  of  the  consolidated  Morgan  City  and  Houma 
service  areas,  including  the  areas  being  expropriated  now 
and  the  areas  for  which  future  expropriation  maybe  planned, 
for  the  Test  Year  indicate  that  although  the  1,121  lost 
consumers  would  represent  7.56  percent  of  SLECA's  total 
14,828  consumers,  7.05  percent  of  total  system  kWh  sales, 
and  7.20  percent  of  total  system  revenues,  the  expropriated 
areas  would  result  in  loss  of  $221,744  (88.26  percent)  of 
the  system  operating  margins  and  $260,946  (47.21  percent)  of 
total  system  margins. 

The  density  of  consumers  in  the  expropriated  areas  is  very 
high  relative  to  the  remainder  of  the  system.   Because  of 
the  relatively  low  level  of  plant  investment  required  to 
serve  these  consumers,  the  related  fixed  costs  are  also  low, 
which  accounts  for  the  high  level  of  margins  by  the  1,121 
consumers.   The  study  indicates  that  these  consumers  produce 
a  TIER  of  3.46  compared  to  the  system  total  of  1.26  and  that 
their  loss  in  the  Test  Year  reduces  the  system  TIER  from 
1.26  to  1.13.   Without  these  consumers,  SLECA  would  have  to 
increase  rates  to  the  remainder  of  the  consumers  to  make  up 
the  shortfall  in  margins  to  attempt  to  maintain  financial 
integrity  and  TIER  requirements  imposed  by  REA  and  other 
SLECA  lenders. 

The  mortgage  establishes  a  minimum  TIER  of  1.50.   REA 
encourages  its  borrowers  to  establish  targeted  TIER  goals 
greater  than  1.5  so  that,  given  certain  unforeseen  increases 
in  expenses,  a  borrower's  system  will  not  encounter  problems 
with  its  lenders  under  the  mortgage. 

The  mortgage  requires  that  borrowers  maintain  a  DSC  level 
above  1.25.  Any  borrower  operating  at  a  DSC  of  less  than 
1.25  faces  problems  pursuant  to  the  provisions  of  the  REA 
mortgage,  and  must,  at  a  minimum  take  corrective  action. 

In  addition  to  the  loss  of  margins,  the  GDS  study  reflects 
the  effects  of  the  related  reduction  in  revenues,  and  the 
increase  in  Cajun's  wholesale  power  costs  due  to  the  loss  of 
the  1,121  consumers.   The  study  concludes  that  there  might 
not  be  a  material  reduction  in  operating  costs  should  those 
consumers  be  lost  from  the  system.   GDS  reached  this 
conclusion  based  upon  the  assumption  that  the  incremental 
cost  of  servicing  the  highly  populated  expropriated  areas  is 
not  nearly  as  high  as  that  of  the  remainder  of  the  system. 
In  that  case,  the  remaining  consumers  would  have  to  pay 
higher  rates  to  make  up  for  the  shortfall  in  revenues  to  pay 
the  costs  of  operation  and  maintenance.   The  GDS  study 
indicates  that  the  continuing  loss  of  consumers  from 
successive  expropriations  would  increase  the  revenue 
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requirements  from  the  other  consumers,  also  leading  to 
increasing  rate  levels.   GDS  reached  this  conclusion  based 
upon  a  finding  that  a  large  portion  of  SLECA's  operating 
costs  (excluding  wholesale  power  costs)  are  fixed  and  do  not 
vary  with  the  number  of  consumers  served  or  KVJh  sold  and 
that  the  consumers  remaining  on  the  SLECA  system  would  have 
to  pay  a  higher  portion  of  the  fixed  costs. 

E.   Other  Impacts:   The  GDS  study  states  that  in  addition  to 
the  adverse  impact  to  the  financial  integrity  of  the  SLECA 
system  as  indicated  for  the  Test  Year,  the  expropriations 
would  have  the  following  additional  adverse  effects  on 
SLECA: 

1 .  Loss  of  revenue  growth  in  future  years  from  the 
existing  consumers.   Due  to  its  Test  Year  and 
capitalization  methodology  for  calculating  damages,  it 
assumes  no  load  growth.   If  those  consumers  experience 
load  growth,  the  impact  will  be  significantly  greater. 
Since  the  expropriation  would  occur  in  densely 
populated  residential  portions  of  SLECA's  territory,  it 
is  most  likely  that  load  growth  in  those  territories 
will  be  higher  than  in  the  remainder  of  the  system. 
SLECA  has  been  impaired  by  the  economic  downturn.   When 
an  improved  local  economy  occurs,  it  is  likely  that  the 
densely-populated  portions  of  SLECA's  system  would 
produce  higher  usage  kilowatt-hour  sales  levels,  thus 
producing  additional  margins  for  the  SLECA  system. 

2 .  Uncertainty  of  planning  for  SLECA's  service  area, 
which  could  lead  to  uncertainty  in  the  guality  and 
reliability  of  service.   Planning  for  an  electric 
service  area  can  be  frustrating  in  the  absence  of 
certainty  as  to  the  area  to  be  served.   Unless  SLECA  is 
certain  of  its  service  area,  it  would  be  unable  to 
project  the  total  number  of  consumers,  the  anticipated 
load  demand  on  its  system,  and  the  kilowatt-hour  sales. 
Furthermore,  this  uncertainty  would  lead  to  higher 
risks  of  loss  when  system  improvements  must  be  added  to 
the  distribution  system.   This  uncertainty  also  impacts 
Cajun's  ability  to  plan  for  future  load  growth. 

3 .  SLECA's  wholesale  power  cost  could  be  expected  to 
increase.   SLECA's  wholesale  power  costs  from  Cajun 
could  be  expected  to  increase  as  a  direct  result  of  the 
loss  of  consumers.   This  is  because  Cajun  has  excess 
generating  capacity,  and  has  been  unable  to  market  the 
excess  at  prices  equal  to  the  wholesale  rates  charged 
to  SLECA.   Thus,  the  loss  of  consumers  would  result 
directly  in  reduced  demand  and  energy,  and  reduce 
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recovery  by  Cajun  of  its  operating  costs.  This  would 
result  in  Cajun  increasing  rates  charged  to  SLECA  and 
the  other  Cajun  Members. 

IV.   Cajun  Impact  Analysis; 

A.   Analysis  of  Expropriation  Impacts: 
SLECA,  with  annual  sales  of  365,000  MWh,  represents 
approximately  7  percent  of  Cajun's  total  Member  sales  of 
approximately  5.34  GWh,  and  produces  approximately  4.4 
percent  of  Cajun's  Menber  revenues. 

1 .  Cajun  Analysis  of  Expropriations: 

Cajun  engaged  Southern  Engineering  Company  of  Atlanta, 
Georgia  (Southern  Engineering)  to  develop  a  financial 
impact  model  to  study  the  impact  of  losing  the  service 
territory,  facilities  and  right  to  serve  the  consumers 
that  Morgan  City  would  be  expropriating  under  Phases  II 
of  its  plan.   Southern  Engineering  prepared  a  report, 
REPORT  ON  THE  IMPACT  OF  THE  EXPROPRIATION  OF  THE  CITY 
OF  MORGAN  CITY.  LOUISIANA  AND  THE  HOUMA  AREA  ON  CAJUN 
ELECTRIC  POWER  COOPERATIVE,  INC.,  dated  November  1991. 
A  copy  of  the  report  is  attached  as  Attachment  F.   We 
have  reviewed  the  study  and  have  concluded  that  the 
methodology  used  to  analyze  the  impacts  represent  a 
valid  and  reasonable  methodology  for  measuring  the 
impacts . 

Southern  Engineering's  study  concluded  that  through  the 
term  of  the  study  (end  of  year  2020)  the  net  present 
value  of  Phase  II  lost  revenues  would  exceed  $2.6 
million  and  total  nonfuel  revenue  (i.e.,  revenue 
collected  for  Cajun's  wholesale  costs  less  the  fuel 
cost  component  of  operation  of  generation  facilities) 
lost  would  be  over  $8  million.   This  amount  was 
obtained  by  forecasting  the  lost  amount  of  revenue  to 
Cajun  derived  from  the  Phase  II  area  by  forecasting 
rates  while  leaving  the  amount  of  demand  and  energy 
required  by  SLECA  to  serve  this  area  at  its  1991  level. 
Any  load  growth  that  would  be  experienced  would  cause 
this  value  to  be  significantly  higher.   REA  has 
reviewed  the  numbers  that  were  used  in  this  forecast 
and  conclude  that  the  numbers,  except  for  the  lack  of 
load  growth,  are  reasonable.   REA  believes  that  load 
growth  for  the  expropriated  consumers  will  occur,  thus 
the  impact  is  understated. 

If  Morgan  City  were  successful  in  acquiring  the  Phase 
II  consumers,  it  is  likely  the  City  would  begin 
proceedings  to  take  the  area  identified  as  Phase  III  of 
the  expropriation  plans.   The  loss  experienced  as  a 
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result  of  the  subsequent  taking  was  also  analyzed  by 
Southern  Engineering.   They  found  that  the  net  present 
value  of  Phase  III  lost  revenue  totaled  nearly  $2.65 
million  and  total  lost  nonfuel  revenue  would  exceed  $8 
million  through  2020.   Like  the  Phase  II  analysis,  the 
Phase  III  analysis  did  not  attempt  to  quantify  the 
effect  of  possible  load  growth.   Therefore,  other  than 
the  load  growth  assumption,  REA  finds  that  the 
resultant  amounts  are  reasonable. 

Southern  Engineering  also  attempted  to  quantify  the 
effect  on  Cajun's  revenue  of  a  taking  of  an  area  around 
the  City  of  Houma  that  contains  602  of  SLECA's 
consumers.   The  resulting  loss  experienced  by  Cajun  as 
a  result  of  this  taking  amounted  to  $7.5  million  on  a 
net  present  value  basis  and  a  total  of  over  $23  million 
in  lost  nonfuel  revenues  through  2020.   As  with 
previous  analysis,  Southern  Engineering  did  not  rodel 
load  growth,  so  we  again  disagree  with  only  that 
premise  of  their  study  and  find  the  rest  to  be 
reasonable. 

In  aggregate,  the  cumulative  results  of  the  Southern 
Engineering  study  of  the  consolidated  Morgan  City  and 
Houma  service  areas,  including  the  areas  being 
expropriated  now  and  the  areas  for  which  future 
expropriation  is  planned,  indicate  that  Cajun  would 
experience  a  loss  of  over  $39  million  in  nonfuel 
revenue  through  2020,  which  gives  a  net  present  value 
loss  of  nearly  $12.7  million. 

2 .  REA  Analysis  of  Expropriation: 

REA's  preliminary  analysis  of  the  financial  impact  of 
the  expropriations,  Attachment  B,  made  provisions  for 
load  growth,  unlike  the  Southern  Engineering  study,  and 
further  viewed  the  situation  as  Cajun's  lost 
contribution  to  fixed  costs.   This  analysis  spanned  the 
entire  term  of  the  existing  wholesale  power  agreement 
which  is  in  effect  until  the  year  2026  and  allowed  for 
different  load  growth  scenarios  to  be  analyzed.   REA 
determined  that  the  net  present  value  loss  for  Phase 
II,  Phase  III  and  Houma  expropriations  are  $2.3 
million,  $2.3  million  and  $4.6  million,  respectively. 
These  losses  total  a  net  present  value  of  $9.2  million 
for  all  expected  expropriation  attempts  with  Cajun 
experiencing  3  percent  load  growth.   REA  further 
assumed  that  Cajun  will  attempt  to  secure  off-system 
sales  in  the  spot  market  since  their  generation  mix 
does  not  lend  itself  to  reduced  production  easily  and 
they  have  been  unable  to  secure  long  term  firm  power 
sales  off-system.   Taking  into  account  the  somewhat 
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different  methodology  and  assumptions  used  by  Southern 
Engineering  and  REA,  Southern  Engineering's  analysis  of 
the  effects  of  the  expropriations  supports  REA's 
initial  conclusion  that  Cajun  will  experience 
significant  revenue  loss  as  a  result  of  these 
expropriations. 

Morgan  City  made  no  attempt  to  compensate  Cajun  for 
this  potential  loss.  As  discussed  below,  REA  will 
experience  a  direct  loss  on  the  amount  of  uncollected 
revenue  because  of  these  actions. 

B_. Overall  Impact  on  Cajun: 

The  loss  of  consumers  because  of  Morgan  City's  Phase  II 
expropriation  of  SLECA's  consumers  will  result  in  lost 
revenue  to  Cajun.   The  prospect  of  additional  losses  causeo. 
by  the  Morgan  City  Phase  III  and  Houma  expropriation  greatly 
increases  the  adverse  impact  on  Cajun. 

Morgan  City's  proposed  expropriation  exacerbates  the 
problems  of  low  load  growth  and  excess  capacity  existing  in 
Louisiana's  rural  electric  system.   The  rural  cooperative 
system  in  Louisiana,  through  Cajun,  has  undertaken  federally 
assisted  debt  to  enable  it  to  generate  over  10,000  GWh  a 
year.   This  capacity  was  deemed  necessary  to  meet  an  annual 
load  growth  projected  to  be  around  9  percent.   As  stated 
above,  the  projected  load  growth  did  not  materialize  and  the 
rural  cooperative  system  in  now  burdened  with  5,000  (GWh)  of 
excess  capacity.   Morgan  City  is  now  proposing  to  further 
damage  the  Louisiana  rural  electric  system  by  cream  skimming 
SLECA's  most  profitable  consumers.   As  noted  throughout  this 
analysis,  this  further  reduction  of  load  in  a  system  which 
suffers  from  inadequate  energy  sales  can  only  result  in  lost 
revenues. 

Lost  revenue  -to  Cajun  directly  affects  Cajun's  payment 
obligation  under  "Note  B."   As  described  above  "Note  B" 
represents  a  contingent  payment  obligation  until  final 
maturity  in  2036  when  all  amounts  become  due.   Until 
maturity,  payments  must  be  made  on  "Note  B"  only  if  certain 
revenue  generating  events  occur.   Increased  revenues  from 
Member  sales  would  obligate  Cajun  to  make  payments  on  "Note 
B."   If  payments  are  not  made  on  "Note  B, "  Cajun  is 
obligated  to  pay  all  outstanding  amounts  at  maturity. 
Currently  the  outstanding  balance  of  "Note  BM  is  in  excess 
of  $1  billion  and  when  compounded  annually  at  8.99  percent 
through  2036,  with  no  B  Note  payment,  the  balance  would  be 
astronomical.   The  likelihood  of  receiving  such  a  lump  sum 
payment  is  remote.   Therefore,  every  effort  must  be  made  to 
preserve  Cajun's  consumer  base  and  to  encourage  load  growth. 
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In  addition  to  the  detrimental  effect  on  the  payment  of 
federal  debt,  the  effect  of  the  proposed  expropriation 
frustrates  the  objectives  of  the  REA  program  in  Louisiana  by 
increasing  the  likelihood  of  rate  increases.   As  stated 
above,  great  effort  has  been  put  into  lowering  the  rural 
electric  rates  in  Louisiana  so  that  they  are  supportable  by 
the  local  economy  and  more  competitive  with  local  utilities. 
REA  has  agreed  to  a  major  reduction  in  Cajun's  current  debt 
service  payments  to  effectuate  a  wholesale  rate  reduction  in 
an  attempt  to  improve  the  viability  the  of  Louisiana  rural 
electric  cooperative  system.   The  Morgan  City  Phase  II 
expropriation  at  a  minimum,  undermines  that  effort. 
Cumulative  takings  represented  by  the  Phase  III  and  Houma 
expropriations,  by  significantly  reducing  Cajun's  revenues, 
would  cause  Cajun  to  raise  Member  rates  to  compensate  for 
such  loss,  in  effect  negating  federal  efforts  to  lower  rural 
electric  rates  in  Louisiana. 

Summary:   Based  on  the  foregoing  analysis  we  have  concluded 


as  follows: 

The  Phase  II  property  which  is  the  subject  of  Morgan  City 
expropriation,  as  well  as  that  property  which  is  the  subject  of 
potential  Phase  III  and  City  of  Houma  annexation,  was  financed 
with  REA  loans  bearing  a  subsidized  interest  rate.   The  customers 
in  these  areas  were  initially  brought  electric  service  through 
the  REA  Program  and  are  RE  Act  beneficiaries.   The  disposition  of 
SLECA's  property  and  service  rights  in  these  areas  requires 
approval  of  the  Administrator  under  Section  7  of  the  RE  Act. 

The  proposed  expropriation  must  be  evaluated  in  the  light  of  the 
interests  of  REA  and  the  federal  taxpayer  in  carrying  out  the  RE 
Act  objective  of  providing  reliable  electric  service  in  rural 
area  at  rates  as  low  as  practicable,  in  maintaining  and  improving 
the  financial  stability  of  borrowers,  in  protecting  the 
feasibility  of  and  security  for  outstanding  loans  and  in  assuring 
that  outstanding  REA  loans  will  be  repaid.   In  evaluating  these 
interests,  we  have  considered  the  impact  on  the  rates  and 
financial  stability  of  SLECA,  Cajun,  and  Cajun's  Members  as  well 
as  on  the  repayment  of  REA  debt  and,  hence,  the  federal  taxpayer. 
Also,  we  have  evaluated  the  impacts  of  the  Phase  II  expropriation 
by  itself  and  as  a  part  of  the  potential  Phase  III  and  City  of 
Houma  takings.   We  have  concluded  as  follows: 

1.    SLECA  provides  electric  service  on  an  area 
coverage  basis  to  RE  Act  beneficiaries  located  in  a 
relatively  low  income  area.   The  electric  rates  which 
the  Act  beneficiaries  served  by  SLECA  must  pay  are 
significantly  higher  than  those  charged  by  competitors 
of  SLECA.   To  carry  out  the  Act  objective  of  providing 
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reasonably  priced  power  to  persons  served  by  SLECA,  REA 
should  take  all  reasonable  actions  to  avoid  rate 
increases  relating  to  expropriation. 

2.  SLECA's  financial  profile  is  not  strong.   While  it 
has  met  required  financial  tests  established  by  REA  and 
CFC,  it  has  barely  exceeded  the  minimal  levels  and  is 
significantly  below  national  averages.   Overall  Cajun 
and  the  13  distribution  members  comprising  Cajun,  are 
not  financially  healthy.   Cajun  has  significant  surplus 
power  and,  even  after  debt  restructuring,  Cajun's  rates 
are  significantly  higher  than  its  competitors.   Any 
further  deterioration  in  the  financial  condition  of 
SLECA,  Cajun  and  the  other  distribution  members  will 
frustrate  the  RE  Act  objective  of  developing  and 
maintaining  the  financial  strength  of  the  REA 
borrowers . 

3.  Any  loss  of  high  density/high  growth  or  high 
margin  producing  service  territory  will  have  a  long 
term  adverse  impact  on  SLECA.   SLECA  may  not  be  able  to 
meet  minimum  TIER  levels  without  increasing  its  rates. 
While  quantification  is  difficult,  it  is  clear  that 
loss  of  high  density/high  growth  and  high  margin 
producing  areas  will  adversely  effect  SLECA's  rates  and 
financial  health. 

4  .    Any  loss  of  load  by  SLECA  or  other  Cajun  Members 
will  adversely  effect  Cajun  and  all  of  its  Members 
since  the  integrated  power  supply  system  must  carry  the 
same  fixed  costs  with  smaller  KWh  sales.   Further,  any 
load  loss  will,  in  all  likelihood,  reduce  the  amount  of 
REA  loans  which  will  be  repaid  pursuant  to  the  terms  of 
the  Debt  Restructure  Agreement.   While  the  amount  of 
the  direct  loss  that  REA  will  suffer  is  difficult  to 
project,  it  is  clear  that  there  will  be  a  reduction  in 
the  amount  of  payment  received  by  REA  on  the  B  Note  as 
a  result  of  load  loss  by  Cajun  and  that  the  interests 
of  REA  and  the  federal  taxpayer  in  maximizing  recovery 
on  outstanding  loans  will  be  frustrated. 

5.    For  REA's  purposes,  the  Morgan  City  expropriation 
action  should  not  be  considered  an  isolated  taking. 
Rather,  if  successful,  it  could  mark  the  beginning  of 
several  actions  by  Morgan  City  and  other  municipalities 
to  acquire  property  and  territorial  service  right  of 
SLECA  and  other  REA  borrowers  in  Louisiana.   The 
property  and  territorial  service  rights  sought  by 
Morgan  City  in  Phase  II  and  ,  potentially,  Phase  III 
and  by  the  City  of  Houma  are  high  density/high  growth 
and  high  margin  areas.   The  property  and  territorial 
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service  rights  were  acquired  by  SLECA  with  REA  approval 
and  financial  assistance  under  the  RE  Act  and  represent 
the  more  lucrative  portions  of  the  SLECA  system.   Loss 
of  such  property  and  service  rights  would  adversely 
affect  remaining  RE  Act  beneficiaries  served  by  the 
system.   The  loss  of  any  of  this  property  and  service 
rights  would  frustrate  the  objectives  of  the  Act  to 
provide  electric  service  at  reasonable  rates,  to 
develop  the  financial  strength  of  REA  borrowers,  to 
maintain  the  feasibility  of  and  security  for 
outstanding  loans  and  to  ensure  that  REA  loans  are 
repaid . 

VI.   Conclusion: 

For  the  reasons  summarized  above,  we  believe  that  the  disposition 
of  the  SLECA  property  including  territorial  service  rights  which 
is  the  subject  of  the  Phase  II  and  Phase  III  proposal  of  Morgan 
City  and  the  proposal  of  the  City  of  Houna  is  contrary  to  the 
interests  of  REA  and  would  frustrate  the  objectives  of  the  RE 
Act.   Therefore,  we  recommend  that,  under  section  7  of  the  RE 
Act,  you  withhold  approval  of  the  disposition  pursuant  to 
expropriation  action. 
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Director,  Southern  Regional  Division     Date 
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Assistant  Administrator  -  Electric       Date 
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THOMAS  L.  EDDY 


JUN  :  :  "'-H 


Acting  Assistant  to  the  Administrator,  Date 
Financial  Services  Staff 

«ii*»l  *.    Kelly  JUN  1  "  1992 

The  Office  of  the  General  Counsel  Date 


APPROVED! 


MICHAEL  M.  F.  LIU  ul.l  -  .    :X 


~  Administrator  Date 
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SOUTH  LOUISIANA  ELECTRIC  COOPERATIVE  ASSOCIATION 

Houma,  Louisiana 
(SLECA) 

Expropriation  by  Morgan  City,  Louisiana 

South  Louisiana  Electric  Cooperative  Association  (SLECA)  serves 
approximately  15,000  consumers  in  the  peninsula  region  of  the 
extreme  southeastern  portion  of  Louisiana.   SLECA  purchases  all 
of  its  power  requirements  from  Cajun  Electric  Power  Cooperative 
(Cajun) .   Both  SLECA  and  Cajun  are  borrowers  of  the  Rural 
Electrification  Administration  (REA) .   Cajun  has  excess  capacity 
and  72  percent  of  its  revenues  come  from  sales  to  member  systems 
such  as  SLECA.   There  are  no  certified  territories  in  Louisiana, 
but  franchise  agreements  have  been  used. 

SLECA 's  current  rates  are  seven  percent  higher  than  Morgan  City. 
The  rates  to  the  City  of  Houma  are  the  same  as  SLECA' s.   The 
wholesale  rate  Cajun  charges  is  70  percent  of  SLECA' s  operating 
revenue. 

In  1986  the  City  of  Morgan  City,  Louisiana,  extended  its 
municipal  boundaries  by  annexing  an  area  containing  substantial 
electric  facilities,  including  power  lines,  transformers  and 
other  equipment  and  SLECA  customers. 

After  the  annexation,  Morgan  City's  municipal  utility  offered  to 
buy  all  of  SLECA's  property  in  the  annexed  area,  including  not 
only  its  facilities  and  equipment,  but  also  the  exclusive  right 
to  serve  existing  electric  consumers  which  are  presently 
purchasing  power  from  SLECA,  and  all  future  consumers  located 
within  that  area.   Morgan  City  offered  to  make  eight  yearly 
payments  of  $112,000  each,  totaling  $896,000.   SLECA  did  not 
accept  the  offer.   Morgan  City  commenced  litigation  by  filing  an 
action  against  SLECA  in  state  court  to  expropriate  or  condemn. 
Cajun  intervened  and  the  United  States,  which  has  a  security 
interest  in  all  of  the  property  and  contractual  rights  in  SLECA's 
electric  system,  including  SLECA's  revenue  stream,  was  joined  as 
a  third  party  defendant,  and  removed  the  matter  to  federal  court. 

Morgan  City  sought  to  expropriate  SLECA's  densest  part  of  its 
service  area.   It  is  also  the  most  economical  and  efficient  part 
of  the  system  and  it  provides  SLECA  with  a  disproportionate  share 
of  its  system  "margins".   REA  concluded  that  SLECA  could 
realistically  require  a  rate  increase  for  its  remaining 
customers. 

The  Morgan  City  expropriation  is  part  of  a  pattern  and  the  City 
designated  this  taking  as  Phase  II  of  a  three-phase  sequence  of 
expropriations.   Phase  I  has  already  occurred  and  did  not  involve 
any  SLECA  facilities  or  customers.   SLECA  would  have  been 
impacted  by  the  Phase  III  proceeding  by  Morgan  City.   The  nearby 
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City  of  Houma,  Louisiana,  has  also  indicated  an  interest  in 
expropriating  SLECA  property  and  customers.   The  preliminary 
analysis  for  the  loss  in  1992  of  consumers  in  the  City  of  Houma 
showed  a  gross  revenue  loss  of  $882,000  annually  and  a  net  loss 
of  $615,000  annually  to  Cajun.   The  combined  total  forecasted 
lost  revenues  for  Morgan  City  Phases  II  and  III,  and  the  City  of 
Houma,  in  1993,  would  be  gross  revenue  loss  of  $1,650,000 
annually  and  net  loss  revenue  of  $1,150,000  annually  to  Cajun. 

The  effect  of  the  expropriation  is  tied  to  an  REA-financed 
wholesaler,  Cajun,  from  whom  SLECA  obtains  its  wholesale  power. 
The  loss  of  SLECA  facilities  and  customers  will  reduce  SLECA' s 
demand  for  electricity  from  Cajun.   The  reduction  in  Cajun's  load 
could  in  turn  require  an  increase  in  the  wholesale  price  of 
power.   Cajun  is  in  poor  financial  health  due  to  its  excess 
generating  capacity.   Cajun's  debt  was  restructured  to  stabilize 
its  power  rates  and  to  pay  debt  service  on  federal  loans. 

The  federally-financed,  federally-subsidized  rural 
electrification  loans  will  be  affected  by  the  pattern  of 
expropriations  and  the  cumulative  effect  of  other  neighboring 
municipal  expropriations  such  as  the  one  experienced  by  the 
Southwest  Louisiana  Electric  Membership  Corporation. 
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JACKSON  PURCHASE  ELECTRIC  COOPERATIVE  CORPORATION 

Paducah,  Kentucky 
(JPECC) 

Expropriation  by  City  of  Paducah,  Kentucky 

Jackson  Purchase  Electric  Cooperative  Corporation  (JPECC)  serves 
approximately  22,506  consumers  in  the  far  western  portion  of 
Kentucky.   JPECC  purchases  all  its  power  requirements  from  Big 
Rivers  Electric  Corporation  (Big  Rivers) .   Both  JPECC  and  Big 
Rivers  are  borrowers  of  the  Rural  Electrification  Administration 
(REA) .   Big  Rivers  has  excess  capacity  and  8.6  percent  of  its 
revenues  come  from  sales  to  JPECC. 

Various  annexations  have  taken  place  since  1972.   Since  1977, 
seven  major  annexations  have  occcured  in  JPECC s  service  area. 
Following  the  annexations,  JPECC  continued  to  serve  the  annexed 
area's  electrical  needs  without  the  benefit  of  knowing  that  the 
Paducah  Power  System  (PPS)  wanted  to  eventually  serve  the  same 
area.   On  March  12,  1993,  JPECC  received  a  notice  from  PPS  that 
it  intended  to  take  all  of  JPECC's  properties,  such  as  its 
electric  distribution  facilities,  within  the  municipal  boundaries 
of  the  City  of  Paducah  (Paducah) .   As  a  result  of  annexations, 
the  corporate  limits  of  Paducah  now  extend  into  portions  of 
JPECC's  certified  territory.   JPECC's  current  residential  rates 
are  20  percent  higher  than  PPS.   The  wholesale  rate  Big  Rivers 
charges  is  73  percent  of  JPECC's  operating  revenue. 

PPS  proposes  to  bring  the  proposed  condemnation  of  JPECC's 
facilities  to  a  vote  by  the  Paducah.  residents  in  November  1994. 
Paducah  plans  to  put  the  condemnatio'n  question  to  a  referendum 
vote  if  citizens  of  Paducah  petition  to  do  so  by  August  1994. 
JPECC  believes  that  the  issue  will  be  petitioned. 

The  JPECC  territory  which  has  been  annexed  is  the  fastest  growing 
area  in  the  cooperative's  service  territory.   It  has  the  largest 
amount  of  commercial  development  and  is  projected  to  grow  even 
more  rapidly  in  the  immediate  future.   JPECC  has  been  serving 
these  areas  for  over  ten  years. 

JPECC  has  612  consumers  in  the  disputed  area  consisting  of 
residential  and  commericial  and,  if  taken  by  PPS,  would  result  in 
an  immediate  loss  of  $2.6  million  per  year.   Big  Rivers,  the 
wholesale  power  supplier,  stands  to  also  lose  an  immediate  $2.0 
million.   JPECC  projects  a  10-year  cumulative  revenue  loss  of  $31 
million  based  on  existing  loads  lost  and  $51.5  million  based  on 
certain  new  loads  expected  to  be  connected  during  the  next  5 
years  for  a  total  of  $82.5  million  over  10  years.   The  present 
and  future  anticipated  revenue  loss  for  Big  Rivers  for  the  next 
nine  years  is  over  $33  million.   Current  kilowatthour  losses 
based  on  actual  1993  sales  would  be  approximately  9  percent  of 
total  1993  sales. 
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Big  Rivers  is  in  financial  difficulty  and  has  had  an  REA  debt 
restructure.   Big  Rivers  projects  that  losses  from  this  proposed 
taking  of  JPECC  facilities  would  cause  Big  Rivers  to  raise 
wholesale  rates  by  3  to  4  percent. 

REA  is  working  with  Big  Rivers  to  assure  repayment  of  government 
debt  by  the  best  arrangement  possible.   Annexations  adversely 
affect  the  taxpayers  interests  and  the  mission  of  REA. 

### 
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SOUTHWEST  LOUISIANA  ELECTRIC  MEMBERSHIP  CORPORATION 

Lafayette,  Louisiana 

(SLEMCO) 

Annexations  by  Lafayette,  Abbeville  and  Opelousas,  Louisiana 

Southwest  Louisiana  Electric  Membership  Corporation  (SLEMCO) 
serves  approximately  65,000  consumers  in  southwest  Louisiana. 
SLEMCO  purchases  all  of  its  power  requirements  from  Cajun 
Electric  Power  Cooperative  (Cajun) .   Both  SLEMCO  and  Cajun  are 
borrowers  of  REA.   Cajun  has  excess  capacity  and  72  percent  of 
its  revenues  come  from  sales  to  member  systems  such  as  SLEMCO. 
There  are  no  certified  territories  in  Louisiana,  but  franchise 
agreements  have  been  used. 

Cajun  has  experienced  serious  financial  dif f iculities  due  to 
failure  of  load  growth  to  reach  levels  anticipated.   The  taking 
of  SLEMCO's  assets  further  reduces  Cajun's  ability  to  experience 
anticipated  load  growth. 

SLEMCO's  current  rates  are  15  percent  higher  than  Lafayette,  its 
foremost  threat.   The  wholesale  rate  that  Cajun  charges  is 
76  percent  of  SLEMCO's  retail  rate. 

Since  1962,  Lafayette  has  acquired  approximately  14,500  consumers 
from  SLEMCO  in  24  transactions.   During  this  time,  SLEMCO  has 
lost  2.9  billion  in  kWh  sales,  $186  million  in  revenue  from  the 
lost  kWh  sales  and  $44.9  million  in  margins.   SLEMCO's  retail 
rates  would  have  been  more  competitive  overall  given  the 
densities,  quality  of  consumers,  and  economies  of  scale  the  lost 
consumers  would  have  provided.   The  loss  to  Cajun  in  revenue  for 
the  same  period  is  $140  million. 

SLEMCO  signed  a  contract  in  January  1986  and  two  Amendments  to 
the  Agreement  which  essentially  agreed  to  transfer  a  certain 
number  of  SLEMCO  consumers  to  Lafayette.   In  return,  Lafayette 
would  not  compare  its  lower  rates  in  any  form  with  the  consumers 
and  agreed  not  to  incorporate  any  areas  beyond  a  certain  agreed 
upon  line  where  Lafayette  was  in  a  position  to  furnish  sewer  and 
water  service  to  those  areas.   SLEMCO  felt  that  some  arrangement 
was  necessary  otherwise  a  rate  competitiveness  comparison  could 
have  been  even  more  devastating  to  SLEMCO. 
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The  number  of  consumers  Lafayette  could  take  under  the  original 
contract  and  the  two  amendments  are  shown  below: 


DATE 

March  1,  1986 

April  1,  1987 

April  1,  1988 

April  1,  1989 

April  1,  1990 

April  1,  1991 

April  1,  1992 

April  1,  1993 

April  1,  1994 

April  1,  1995 

Total 


1986 

1988 

1990 

CONTRACT 

AMENDMENT 

AMENDMENT 

1,571 

1 

,571 

1 

,571 

900 

900 

900 

900 

735 

735 

900 

600 

600 

900 

600 

671 

900 

600 
750 
750 

600 
600 
600 
650 
650 

6,071 


6,506 


7,577 


While  these  are  negotiated  sales  between  SLEMCO  and  Lafayette, 
they  do  not  recognize  the  need  to  compensate  Cajun  for  its  losses 
and  stranded  investment. 

The  City  of  Abbeville  negotiated  a  sales  agreement  with  SLEMCO 
after  its  20  year  Franchise  Agreement  expired.   This  sale  covers 
152  consumers  for  a  sales  price  of  $620,110.   Similarly,  the  City 
of  Opelousas  entered  into  an  annexation  agreement  which  covers 
242  consumers  for  a  sales  price  of  $355,181. 

The  total  sale  amount  of  the  above  transactions  is  $11,296,639 
for  a  total  loss  of  consumers  of  2,830.   None  of  the  sales  price 
includes  any  compensation  to  Cajun.   This  reduction  in  load 
growth  and  sales  has  exacerbated  Cajun's  financial  distress. 
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Testimony  of 


J.  C.  Roberts,  President 
National  Rural  Electric  Cooperative  Association 

General  Manager 

South  Plains  Electric  Cooperative 

Lubbock,  TX 

before  the 


U.  S.  House  of  Representatives 

Committee  on  Agriculture 
Subcommittee  on  Environment,  Credit  and  Rural  Development 

May  4,  1994 

Washington,  DC 

Executive  Summary:  Consumer-owned,  not-for-profit  rural  electric  systems  provide  service 
to  25  million  in  46  states.  Many  of  these  systems  today  face  loss  of  territory,  facilities  and 
consumers  to  hostile,  unregulated,  unauthorized  takeovers  by  municipalities. 

Condemnation  frequently  removes  the  rural  electric  system's  most  revenue-intensive  areas 
without  fair  compensation,  leaving  consumers  in  the  less  densely  populated  areas  to  absorb 
higher  imbedded  costs  and  jeopardizing  the  system's  ability  to  repay  its  Rural 
Electrification  Administration  loans. 

The  threat  of  hostile  condemnation  discourages  rural  electric  systems  from  undertaking 
economic  development  projects,  despite  the  improvements  such  development  could  bring 
to  the  system's  financial  profile. 

A  joint  study  completed  in  1990  illustrates  the  scope  of  the  problems  while  documenting 
actual  losses  and  projecting  losses  to  rural  electric  systems  through  unregulated  acquisition. 

H.R.  3790,  the  Rural  Consumer  Protection  Act  of  1994,  introduced  by  Rep.  Long  of 
Indiana,  provides  for  federal  pre-emption  in  such  cases,  but  prescribes  methods  for  states 
to  solve  the  problem.    Rural  electric  systems  support  the  bilL 
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Chairman  Johnson,  Members  of  the  Committee,  I'm  pleased  to  appear  here  today  as  president 
of  the  National  Rural  Electric  Cooperative  Association  on  behalf  of  the  nation's  1,000  consumer- 
owned,  not-for-profit  rural  electric  systems  and  their  25  million  consumers  in  46  states. 

Rural  electric  systems  have  a  distinguished  50  year  history  of  bringing  electricity  to  the 
countryside.  When  no  investor-owned  or  municipal  electric  utility  would  string  the  wires  and 
set  the  poles  and  organize  the  business,  rural  Americans,  in  typical  rural  fashion,  joined  together 
and  removed  the  obstacles  to  bringing  electric  service  and  a  true  link  to  the  Twentieth  Century 
to  millions  of  farms,  households  and  businesses  who  had  been  without. 

In  the  time  since  those  early  days  of  building  lines,  rural  electric  systems  have  matured  to 
become  strong,  vital  forces  in  the  rural  communities  they  serve.  Because  their  consumers  are 
their  owners,  co-ops  have  long  understood  that  the  provision  of  dependable,  affordable  electric 
service  is  of  critical  importance  for  rural  areas  to  be  and  remain  competitive  with  more  densely 
populated  areas. 

In  that  regard,  I  would  point  out  that  rural  electric  lines— two  million  plus  miles  of  distribution 
lines—span  some  70  percent  of  the  nation's  land  mass  to  serve  but  10  percent  of  the  population. 
With  only  6  consumers  per  mile  of  line,  compared  to  35  for  investor-owned  systems  and  48  for 
municipal  systems,  rural  electric  systems  start  with  an  inherent  competitive  disadvantage 
compared  to  urban  areas.  It  costs  more  to  provide  service  in  rural  America,  and  so  rural  electric 
systems  must  invest  more  than  investor-owned  and  municipal  electric  utilities  ($1,975  per 
consumer  versus  $1,549  for  IOUs  and  $1,503  for  municipal  systems),  receive  less  revenue 
($7,038  per  mile  of  line  annually  for  rural  electric  systems  versus  $59,355  for  IOUs  and  $72,255 
for  municipal  systems).  While  all  electric  utilities  receive  federal  assistance  in  one  form  or 
another,  rural  electrics  receive  the  least,  $33  per  consumer,  compared  to  $60  for  IOUs  and  $90 
for  municipals. 

Rural  electric  systems  do  not  necessarily  object  to  federal  assistance  to  other  utilities,  as  long  as 
that  assistance  is  roughly  equal,  and  as  long  as  such  assistance  does  not  lead  to  competitive 
advantages  that  work  to  the  detriment  of  rural  electric  systems. 

The  reason  we  are  here  today,  Mr.  Chairman,  is  to  discuss  this  issue  of  competitiveness.  As  you 
well  know  from  experiences  in  your  home  state,  rural  electric  systems  have  taken  initiatives  that 
lead  to  jobs  and  opportunity.  That  kind  of  experience  is  reflective  of  what  happens  across  the 
nation. 

Rural  electric  systems,  since  the  early  1960s  have  created  more  than  a  million  new  jobs.  Since 
1987  alone,  rural  electric  systems  have  taken  some  $37  million  in  federal  loans,  leveraged  them 
seven  to  one  and  created  8,500  jobs  at  a  cost  of  $4,700  a  job.  That's  a  remarkable  achievement. 
Rural  electric  systems  would  like  to  do  more. 

But  there's  a  malingering  dark  cloud  hanging  over  many,  many  systems  that  discourages  if  not 
precludes  their  taking  similar  initiatives.    That  cloud  is  condemnation— hostile  taking—of  rural 
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electric  facilities,  service  territory  and  customers  by  municipalities. 

I  have  with  me  today  a  raft  of  statements  pertaining  to  this  very  problem  and  would  like,  with 
the  Committee's  permission,  to  submit  these  statements  for  the  record.  These  statements  represent 
telling  setbacks  in  rural  electric  systems'  battle  for  economic  strength  and  stability.  They  point 
to  erosion  of  a  stronger  economic  base  that  could  weaken  rural  electric  systems  financially  and 
increase  their  reliance  on  the  federal  government  for  loan  funds  while,  ironically,  impeding  their 
ability  to  repay. 

There  is  the  overriding  threat  to  the  federal  government,  namely  the  Rural  Electrification 
Administration  (REA)  that  borrowers  cannot  repay  their  loans.  Rural  electrification  has  the  best 
loan  repayment  record  of  any  government  lending  program.  Last  year,  rural  electric  systems 
repaid  $3.25  billion  in  loans  while  receiving  loan  advances  of  $557  million;  in  other  words,  they 
repaid  some  $2.70  billion  more  than  they  borrowed. 

This  problem  is  not  confined  to  a  certain  few  localities  or  a  few  states:  The  statements  I  bring 
to  you  here  today  come  from  16  states,  from  more  than  a  score  of  systems  within  those  states. 
Let  me  just  highlight  a  couple  of  them. 

This  one  is  from  Kentucky,  Jackson  Purchase  Electric  Co-op,  near  Paducah.  The  City  of 
Paducah,  according  to  general  manager  David  Stiles,  has  had  seven  major  annexations  since 
1977.  Jackson  Purchase  has  continued  to  serve  those  areas,  which  are  primarily  scattered  low 
density.  Now  comes  the  Kentucky  Oaks  Mall,  a  regional  shopping  center,  and  a  gambling  boat, 
both  in  Jackson  Purchase  co-op's  service  territory,  both  high  density  load.  Guess  what?  Now 
the  City  wants  to  provide  service,  even  though  Jackson  Purchase  has  a  substantial  financial 
commitment  to  provide  service.  Now,  this  is  significant,  and  it  strikes  a  chord  through  all  of 
these  statements:  Even  though  the  area  that  the  City  of  Paducah  would  take  from  the  co-op 
represents  only  2.7  percent  of  the  co-ops  total  customers,  it  represents  8.8  percent  of  kilowatt 
hour  sales. 

Mr.  Chairman,  it  doesn't  take  a  rocket  scientist  to  understand  the  irreparable  harm  such  an 
unregulated  taking  will  do  Jackson  Purchase  and  its  remaining  rural  consumers. 

Another  example,  this  one  from  North  Carolina.  The  Town  of  Indian  Trail— which  does  not 
provide  much  in  the  way  of  services  to  its  residents—wants  to  annex  and  serve  an  area  that  would 
add  80  percent  to  the  town's  tax  base.  This  taking  of  1,112  homes  and  80  businesses  would 
come  at  the  expense  of  Union  Electric  Membership  Corporation,  which  already  has  lost  3800 
acres  and  30,000  consumers  in  four  separate  occasions. 

I  could  go  on  and  on  with  these  examples,  but  I  wanted  to  provide  just  one  more  for  the 
Committee,  this  one  from  Minnesota,  again,  a  typical  account  of  a  municipality's  taking  the 
cream  and  leaving  the  "skimmed  milk"  for  the  cooperative.  This  one  comes  from  Robert  Westby, 
the  manager  of  Kenville-Sibley  Co-op  Power  Association  in  Danube.  This  concerns  the  City  of 
Olivia's  and  the  co-op,  and  1  would  just  like  to  quote  two  paragraphs:    "The  annexed  area  was 
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extremely  valuable  to  the  cooperative.  The  cooperative  owned  2.6  miles  of  line  to  serve  these 
38  customers  for  a  density  factor  of  14.6  per  mile  of  line.  The  cooperative's  density  factor 
system  wide  was  1 .8  consumers  per  mile  of  line.  In  terms  of  investment  per  consumer,  the  area 
investment  was  $1,443  per  consumer,  while  the  system  wide  investment  was  $2,229  per 
customer.  .  .  .  The  cooperative  .  .  .  loss  extends  beyond  1984.  The  loss  of  the  area  is  permanent, 
which  included  its  future  and  potential  growth." 

I  have  chosen  these  examples  practically  at  random.  These  stories  are  typical  of  the  remainder, 
which  will  become  part  of  the  record  of  this  hearing. 

I  would  make  one  other  point.  These  are  not  the  statements  of  expansionist-minded  industrial 
magnates  looking  for  a  profit.  These  are  the  statements  of  shirt-sleeve  rural  Americans  struggling 
to  preserve  a  vital  service  for  their  consumer  owners  at  affordable  rates. 

I  would  also  like  to  submit  for  the  record  a  study  completed  by  NRECA  and  the  National  Rural 
Utilities  Cooperative  Finance  Corporation  (CFC)  that  also  documents  the  depth  and  breadth  of 
the  problem.  As  a  primary  supplementary  lender  to  rural  electric  systems,  CFC  is  rightly 
concerned  about  the  ability  of  borrowers  to  repay  their  loans.  Municipal  condemnation  threatens 
that  ability. 

That  study  documents  losses  to  hostile  taking  of  cooperative  facilities.  It  also  comes  to  the 
alarming  conclusion  that  the  past,  in  terms  of  unregulated  acquisition  of  co-op  facilities  by 
municipal  systems,  is  but  prologue,  and  cooperatives  face  a  serious,  continuing  threat. 

I  would  also,  for  the  record,  like  to  submit  the  testimony  of  CFC  governor  and  chief  executive 
officer  Charles  B.  Gill.  The  testimony  describes  a  cooperative  integrity  fund  set  up  to  assist 
cooperative  confronted  with  hostile  taking  of  territory  and  facilities.  Four  cases  in  which 
contributions  have  been  made  to  systems  with  problems  related  to  municipal  annexation  are 
documented. 

Beyond  that,  the  testimony  describes  the  gravity  of  the  problem  of  condemnation  in  terms  of  lost 
territory,  lost  consumers,  lost  income  in  stark,  financial  language. 

I  have  had  first-hand  experience,  as  a  rural  electric  system  manager,  of  the  impact  of  municipal 
annexation.  The  two  systems  I  have  managed  during  the  last  20  years  have  lost  service  area  and 
consumers  due  to  municipal  annexation  of  territory  that  had  been  served  by  the  cooperatives 
since  the  1930s.  In  both  cases,  the  losses  came  prior  to  the  creation  of  the  Public  Utility 
Commission  by  the  Texas  Legislature  in  1975.  Thankfully,  I  have  not  had  to  deal  with  municipal 
condemnation  since  the  Texas  commission  has  been  in  existence  and  has  affirmed  that  such 
practices  are  not  in  the  public  convenience  and  necessity. 

A  solution  to  this  problem  of  condemnation  which  protects  federal  financial  interest  has  been 
proposed,  and  that  is  the  Rural  Consumer  Protection  Act  of  1994,  introduced  by  Representative 
Long  of  Indiana.    We  support  that  legislation. 
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There  are  some  critics  who  say  that  this  problem  does  not  require  a  so-called  "federal  solution," 
that  such  an  approach  tramples  on  states'  rights. 

We  answer  those  critics  very  simply:  The  legislation  proposes  a  state  solution  while  protecting 
the  interests  of  the  federal  government,  for  it  requires  the  state  to  allow  an  independent,  unbiased 
third  party  to  decide  which  electric  distributor  would  best  serve  the  public  interest. 

These  same  critics  say  that  the  proposed  legislation  stifles  competition.  Either  I  don't  understand 
the  meaning  of  the  word,  or  there's  some  nuance  that  1.  and  most  other  rural  electric  co-op 
people  are  missing.  I  would  ask,  does  fair  competition  include  the  right  to  condemn  and  take 
another  utility's  property  and  customers?   If  it  does,  then,  yes,  this  legislation  is  anticompetitive. 

Does  fair  competition  include  the  right  to  "cherry  pick"  the  most  highly  developed  portion  of  a 
co-op's  service  territory  and  leave  the  less  densely  populated,  less  revenue  intensive  areas  to  the 
remaining  consumers?    If  it  does,  this  legislation  is  anti-competitive. 

Does  fair  competition  involve  the  right  of  a  municipality  to  arbitrarily  take,  without  fair 
compensation,  the  property  of  another?  Does  it  involve  placing  federal  loans  in  jeopardy?  Does 
it  involve  leaving  a  rural  electric  power  supplier  holding  the  bag  because  a  municipality  picked 
off  service  territory  the  power  supplier  built  capacity  to  serve? 

If  that  is  what  fair  competition  means,  then  this  legislation  is,  indeed,  anticompetitive. 

What  rural  electric  systems  want,  very  simply,  is  the  ability  to  compete  fairly  in  a  game  with 
defined  rules.  We  understand  competition.  We  have  no  problem  with  competition.  We'll  put 
our  expertise  and  our  service  up  against  any  other  utility's. 

But  rural  electric  systems  cannot  compete  fairly  when  municipal  systems  have  the  right  to  reach 
out  and  grab  and  thumb  their  noses  at  the  public  utility  commissions,  the  Rural  Electrification 
Administration  and,  more  important  than  all  of  those,  the  consumers  who  are  left,  consumers 
condemned  to  higher  rates. 

We  don't  object  to  annexation  of  territory  by  municipalities,  and  this  bill  does  not  prevent 
annexation.  We  can  understand  the  need  municipalities  may  have  to  annex  territory,  and  we 
understand  that  it  may  be  in  the  interest  of  the  entire  economic  ecosystem  of  a  community  for 
that  to  happen.  However,  when  what  is  described  as  benign  annexation  is  simply  a  first  step  in 
the  hostile  taking  of  rural  electric  property,  we  must  object  vociferously. 

I  do  not  want  to  leave  the  impression  that  rural  electric  systems  are  not  willing  partners  in  the 
economic  development  of  communities  which  share  electric  distributors.  In  many  parts  of  the 
country  in  which  states  have  established  fair,  enforceable  territorial  laws,  municipal  systems, 
investor-owned  systems  and  rural  electric  systems  frequently  cooperate  in  the  attraction  of  new 
business  and  the  expansion  of  existing  businesses. 
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The  legislation  that  is  proposed  does  not  prevent  states  from  preserving  territorial  integrity 
through  state  legislation.    We  support  that  concept. 

Similarly,  we  have  no  objection  to  annexation  and  acquisition  or  trading  of  territory  that  is 
mutually  agreeable  to  both  the  rural  electric  system  and  the  municipality.  This  legislation  has 
no  effect  on  systems'  abilities  to  come  to  such  agreements  subject  to,  of  course,  whatever  state 
law  is  involved. 


I  appreciate  very  much  the  opportunity  to  present  the  view  of  rural  electric  systems  on  this  matter 
of  unregulated,  unauthorized  taking  of  co-op  service  territory  and  facilities  without  regulatory 
oversight  and  public  interest  findings.  I  thank  the  Committee  for  allowing  the  opportunity  to  get 
the  facts  into  the  record.  I  believe  the  statements  and  the  studies  and  the  testimony  that  comes 
before  the  Committee  today  will  go  a  long,  long  way  toward  crystallizing  the  issues. 

I  would  be  happy  to  answer  any  questions  the  Committee  might  have. 
(Attachment    follows:) 
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J.C.  ROBERTS,  PRESIDENT 

NRECA 

ARKANSAS 

Craighead  Electric  Cooperative 
First  Electric  Cooperative 
Ozarks  Electric  Cooperative 

COLORADO 

Colorado  Rural  Electric  Association 
Mountain  View  Electric 

FLORIDA 

Clay  Electric  Cooperative 

Suwaannee  Valley  Electric  Cooperative 

West  Florida  Electric  Cooperative 

ILLINOIS 

Clinton  County  Electric  Cooperative 
Coles-Moultrie  Electric  Cooperative 
Illinois  Valley  Electric  Cooperative 
Jo-Carroll  Electric  Cooperative 
Monroe  County  Electric  Cooperative 

INDIANA 

Indiana  Statewide  Association  of  Rural  Electric  Cooperatives 

Central  Indiana  Power 

Tipmont  Rural  Electric  Membership  Cooperative 

Whitewater  Valley  Rural  Electric  Membership  Cooperative 

KANSAS 

Jewell-Mitchelle  Cooperative  Electric 

KENTUCKY 

East  Kentucky  Power  Cooperative 
Jackson  Purchasr  Electric  Cooperative 
Salt  River  Electric  Cooperative 

LOUISIANA 

Valley  Electric  Cooperative 

MINNESOTA 

Anoka  Electric  Cooperative 
East  Central  Electric 
Kandiyohi  Electric  Cooperative 
Minnesota  Valley  Electric  Cooperative 
People's  Cooperative  Power  Association 
Renville  Sibley  Cooperative  Power  Association 
Todd-Wadene  Electric  Cooperative 
Wright-Hennepin  Cooperative  Electric  Association 
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NEBRASKA 

Cuming  County  Public  Power  District 
Seward  County  Rural  Public  Power  District 
Wheat  Belt  Public  Power  District 

NEW  MEXICO 

Jemez  Mountains  Electric  Cooperative 

NORTH  CAROLINA 

Pee  Dee  Membership  Cooperative 
Pitt  &  Greene  Electric  Membership  Cooperative 
Rutherford  Electric  Membership  Cooperative 
Union  Electric  Membership  Cooperative 

OHIO 

Ohio  Rural  Electric  Cooperatives 
Midwest  Electric 

North  Western  Electric  Cooperative 
Washington  Electric  Cooperative 

OKLAHOMA 

KAMO  Power  , 

Lake  Region  Electric  Copperative 

OREGON 

Lane  Electric  Cooperative 

SOUTH  CAROLINA 

Aiken  Electric  Cooperative 
Blue  Ridge  Electric  Cooperative 
Newberry  Electric  Cooperative 

SOUTH  DAKOTA 

Clay-Union  Electric  Cooperative 
Oake  Electric  Cooperative 
Sioux  Valley  Electric 

TENNESSEE 

Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership  Cooperative 
Duck  River  Electric  Membership  Cooperative 
Forked  Deer  Cooperative 

WISCONSIN 

Wisconsin  Electric  Cooperative  Association 
Barron  Electric  Cooperative 
Oconto  Electric  Cooperative 
Richland  Electric  Cooperative 
Trempealeau  Electric  Cooperative 
Vernon  Electric  Cooperative 

WYOMING 

Niobrara  Electric  Association 
Tri-County  Electric  Association 
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Chairman  Johnson  and  members  of  the  committee,  I  am  pleased  to 
appear  before  you  today  representing  South  Dakota's  3  6  rural 
electric  cooperatives  that  provide  dependable  electric  power  to 
almost  300,000  consumers  in  the  chairman's  home  state  of  South 
Dakota. 

Territorial  protection  is  a  major  concern  for  South  Dakota's 
rural  electric  cooperatives.  HR  3790,  the  Rural  Consumers 
Protection  Act,  would  require  the  state  regulatory  commission  to 
determine  if  the  taking  of  cooperative  territory  to  be  in  the 
best  interest  of  the  area  being  take  and  in  the  best  interest  of 
the  remaining  consumers.  This  measure  ensures  "local  control." 

South  Dakota  has  territorial  legislation  that  was  enacted  in 
1975.  That  legislation  empowered  the  state's  Public  Utilities 
Commission  (PUC)  to  establish  service  area  boundaries  for  all 
electric  utilities  in  the  state.  The  only  manner  in  which  these 
boundaries  can  be  changed  in  the  case  of  rural  electric  co-ops 
and  investor-owned  utilities  is  for  the  two  utilities  to 
mutually  agree  to  change  the  boundaries  and  agree  upon  any 
compensation  that  might  be  involved.  Even  if  the  two  utilities 
reach  an  agreement,  the  South  Dakota  Public  Utilities  Commission 
must  still  approve  the  changes  based  on  the  public  interest. 

Although  the  South  Dakota  territorial  law  affords  protection  for 
our  rural  electric  cooperatives  from  Investor-owned  utilities, 
there  is  a  problem  with  municipals  who  are  not  included  in  the 
law  due  to  protection  through  the  use  of  annexation.  By  using 
their  annexation  power,  many  South  Dakota  cities  have  been 
fairly  aggressive  in  taking  rural  electric  cooperative 
customers.  Those  towns  and  cities  that  own  their  own  municipal 
electric  system  can  expand  their  service  territories  at  will  by 
simply  annexing  any  territory  they  wish  to  serve. 

There  are  virtually  no  restrictions  on  annexation  in  the  South 
Dakota  other  than  the  requirement  that  the  area  that  is  to  be 
annexed  must  be  contiguous  to  the  existing  municipal  boundary. 

We  are  not  proposing  that  any  changes  be  made  regarding 
annexation  rights.  Our  concern  is  simply  that  it  is  not  fair, 
nor  in  the  public  interest,  that  a  municipal  electric  system  can 
take  the  service  rights  and  property  of  a  rural  electric 
cooperative  just  because  the  city  annexed  the  service  territory. 

Of  the  310  cities  and  towns  in  South  Dakota,  only  3  5  own  their 
municipal  electric  systems.  The  rest  have  given  a  franchise 
either  to  one  of  the  six  investor-owned  utilities  (lOU's)  that 
operate  in  South  Dakota  or  they  are  served  by  the  rural  electric 
cooperative  in  whose  territory  the  city  is  located.   If  one  of 
these  275  cities  or  towns  annexes  additional  areas  into  the  city 
boundaries,  no  changes  are  made  in  the  electrical  service 
territories.   Only  those  cities  owning  their  own  municipal 
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electric  systems  have  the  right  to  take  the  service  territory  of 
another  electric  company  when  additional  land  is  annexed  into 
the  city  boundaries. 

Annexation  gives  a  municipal  electric  utility  the  absolute  right 
to  take  the  service  rights  and  existing  consumers  of  a  rural 
electric  cooperative.   South  Dakota  law  does  provide  a  formula 
for  calculating  the  compensation  to  the  utility  that  loses  its 
consumers  and  territory  when  annexation  takes  place.  The  formula 
was  recently  adjusted  following  successful  negotiations  between 
the  rural  electric  cooperatives  and  municipal  electric  systems. 
We  were  very  appreciative  of  the  municipals  willingness  to 
negotiate  a  new  formula  that  provides  more  compensation  than  in 
the  original  law.   However,  the  formula  is  based  on  a 
depreciated  cost  of  only  the  facilities  located  within  the 
annexed  territory  rather  than  the  current  market  value.  It  also 
ignores  the  investment  in  other  facilities  constructed  by  the 
rural  electric  cooperative  to  provide  adequate  and  reliable 
service  to  the  area  taken  and  there  is  no  consideration  of  the 
investment  by  the  generation  and  transmission  cooperatives  (G  & 
T's)  . 

In  the  two  years  that  have  passed  following  enactment  of  the 
improved  compensation  formula,  we  have  seen  increased  activity 
by  those  municipals  that  are  anticipating  growth  outside  of 
their  current  city  limits  in  annexing  bare  ground  (that  is, 
areas  where  no  or  very  few  customers  exist  today) .  This  allows 
the  municipal  electric  system  to  obtain  very  valuable  service 
rights  at  minimal  or  no  cost  even  though  the  rural  electric 
cooperative  may  have  invested  substantial  amounts  in  their 
facilities  in  anticipation  of  serving  the  new  loads  that  are 
sure  to  develop  in  these  areas. 

South  Dakota  is  typical  of  many  rural  states  in  that  we  are 
experiencing  growth  of  population  only  along  the  interstate 
highway  corridors  and  around  the  larger  cities.   As  a  result, 
most  of  the  annexation  activity  is  around  cities  like  Brookings, 
Pierre,  Madison,  Vermillion  and  Watertown.  Our  rural  electric 
cooperatives  are  suffering  from  a  declining  customer  base  and 
their  only  potential  for  growth  to  offset  these  losses  is  in 
their  service  territories  around  the  cities. 

Last  year  Congress  passed  the  REA  Restructuring  Act  of  1993  and 
is  now  considering  the  reorganization  of  the  US  Department  of 
Agriculture.   A  key  provision  of  both  of  these  legislative  plans 
is  to  promote  the  involvement  of  the  rural  electric  cooperatives 
in  rural  development.   Some  rural  electric  cooperatives  are 
beginning  to  question  the  justification  of  developing  these 
growth  areas  when  they  know  as  soon  as  they  do,  the  municipal 
utility  can  acquire  customers  and  bare  ground  after  annexation. 

Municipal  service  annexations  have  damaged  co-ops  through  two 
patterns:  1)  municipalities  have  annexed  load  a  little  at  a 
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time,  so  no  single  annexation  was  damaging  to  the  co-op,  but  the 
cumulative  effect  of  numerous  annexations  has  been  a  devastating 
loss  of  consumers  and  load;  and  2)  municipalities  have  annexed 
prime  territorial  sites  prior  to  the  development  of  loads,  so 
that  co-ops  lose  territory  with  absolutely  no  compensation  for 
the  foregone  load  which  would  have  helped  to  spread  the  co-ops ' 
fixed  costs  over  higher  electric  sales  levels. 

The  costs  of  annexation  can  be  easily  measured  in  some 
instances.  For  Sioux  Valley  Electric  annexations  in  recent  years 
by  the  city  of  Brookings  have  caused  the  cooperative  to  lose 
revenues  amounting  to  $253,000  annually  for  134  consumers  taken 
by  the  municipal  electric  system.  In  the  case  of  Madison,  South 
Dakota,  the  city  took  26  customers  in  1991  that  reduces  the 
cooperatives  revenue  by  almost  $62,000  a  year. 

In  both  cases,  the  annexation  pattern  has  been  to  condemn 
undeveloped  land  prior  to  the  construction  of  new  load.  Between 
1977  and  1993  Brookings  condemned  1,077  acres  of  prime 
development  sites  served  by  Sioux  Valley  Electric  in  eight 
annexation  proceedings.  Likewise,  the  city  of  Madison  has 
annexed  cooperative  service  territory.   Since  1977,  annexations 
have  deprived  Sioux  Valley  of  both  existing  loads  and  prime 
industrial  development  sites  on  507  acres  of  land  previously 
served  by  the  cooperative. 

The  capital  city  of  Pierre,  S.D.,  has  used  annexation  to  cherry 
pick  as  little  as  one  customer  at  a  time.   In  1990,  the  city  of 
Pierre  took  over  the  electric  supply  to  Oahe  Implement  located 
on  the  truck  bypass  north  of  Pierre.   Between  1979  and  1990,  the 
city  of  Pierre  acquired  43  consumers  of  Oahe  Electric, 
headquartered  in  Blunt,  S.D.   Although  this  may  not  sound  like 
many  consumers,  the  $4  9,000  annual  loss  of  revenue  to  a 
cooperative  with  less  than  2,000  consumers  is  substantial. 
Pierre  has  used  strip  annexation  methods,  taking  only  the  prime 
load  growth  areas  along  all  highway  corridors  leading  out  of  the 
city.   Pierre  has  annexed  a  corridor  along  Highways  14,  34,  83 
and  1804  on  both  sides  of  the  roads  for  several  hundred  feet 
taking  all  the  existing  load  but  leaving  the  undeveloped 
unattractive  land  behind  the  consumers  for  the  cooperative  to 
serve.  Since  1979,  Pierre  has  used  this  method  to  take  over  590 
acres  of  prime  residential  and  commercial  load  from  Oahe 
Electric. 

Clay  Union  Electric,  headquartered  in  Vermillion,  S.D.,  is 
currently  involved  in  a  hostile  takeover  of  part  of  its  service 
area.  In  this  takeover,  the  co-op  will  be  forced  to  release 
facilities  that  have  a  replacement  cost  of  about  $20,500.  As 
compensation  Clay  Union  Electric  would  receive  a  payment  of 
approximately  $8,900  or  only  43  percent  of  replacement  value. 
The  revenue  disadvantage  is  of  greater  significance.  Clay  Union 
will  receive  $6,300  for  service  rights  lost.  Over  the  same 
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period  of  time,  if  Clay  Union  had  retained  those  same  accounts, 
they  would  received  over  $51,500  in  annual  revenues. 

As  you  can  see  from  these  numbers  the  members  of  Clay  Union 
Electric  are  economically  disadvantaged  in  this  takeover  through 
an  annexation.   Both  the  loss  of  the  value  of  the  investment  and 
the  revenue  potential  is  clearly  an  economic  loss  for  the 
membership  of  the  cooperative. 

The  language  of  HR  3790  will  not  harm  municipal  electric 
utilities.  The  municipal  utilities  will  suffer  no  loss  of 
territory  under  this  bill,  and  they  will  still  be  free  to 
negotiate  territorial  exchanges  or  purchases  with  cooperatives 
on  a  fair  and  equal  basis.  Cities  and  towns  will  still  be  able 
to  annex  territory  for  the  usual  reasons:  to  control  nuisances; 
to  increase  the  property  tax  base;  to  extend  fire,  sewer,  or 
police  services,  etc.  HR  3790  provides  only  that  municipal 
electric  utilities  would  not  be  able  to  automatically  take  the 
cooperative's  consumers,  facilities  and  service  territory. 

Rural  electric  cooperatives  serve  only  those  areas  which  no 
other  utility,  public  or  private,  was  willing  to  serve.  It  is 
unfair  for  a  city  to  be  able  to  force  a  rural  electric 
cooperative  out  of  these  areas  just  because  they  now  are 
beginning  to  develop.  Where  was  the  city  years  earlier  when  the 
area  was  not  considered  to  be  financially  desirable  and  only  the 
cooperative  was  willing  to  serve  it? 

HR  3790  does  NOT  prevent  a  state  from  allocating  service 
territories  or  deciding  "who  serves  whom."   The  legislation 
simply  prevents  the  act  of  annexation  from  being  used  as  a 
trigger  to  force  a  cooperative  to  stop  serving  its  area.   A 
municipal  and  a  cooperative  would  NOT  be  prohibited  from 
entering  into  voluntary  negotiations  concerning  the  transfer  of 
service  territory  or  electric  utility  facilities.  In  1990  the 
city  of  Watertown,  S.D  and  Codington  Clark  Electric  signed  an 
agreement  that  allows  the  cooperative  to  keep  all  of  their 
current  consumers  even  after  the  city  annexes  into  the 
cooperative  service  territory.  Unfortunately,  this  amicable 
agreement  applies  only  in  this  case. 

When  a  city  annexes  a  cooperative's  service  area  and 
unilaterally  forces  the  cooperative  to  discontinue  electric 
service  in  the  annexed  area,  it  "skims  the  cream"  of  the 
cooperative's  territory.  By  being  able  to  continue  serving  these 
more  densely  settled  areas  near  the  cities  a  cooperative  can 
balance  the  extra  burden  of  serving  consumers  in  more  remote 
areas.  If  a  cooperative  is  forced  out  of  these  areas  as  a  result 
of  annexation  and  condemnation,  the  cooperative's  density  will 
decrease  and  its  costs  per  consumer  will  increase.  The  result 
will  be  that  the  consumers  located  in  the  more  sparsely  settled 
rural  areas  will  be  required  to  shoulder  higher  costs. 
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Under  current  state  law,  the  South  Dakota  Public  Utility 
Commission,  has  the  right  to  hold  a  hearing  to  determine  if  a 
territorial  change  is  in  the  best  interest  of  the  consumer  in 
every  case  except  in  annexations.  This  bill  would  allow  the  PUC 
the  same  authority  in  an  area  that  has  been  annexed. 

The  PUC  would  make  their  determination  based  on  public  interest. 
The  rural  electric  cooperative  would  be  afforded  the  opportunity 
to  present  the  economic  impact  of  the  loss  of  service  rights, 
facilities  and  customers  on  the  remaining  members  of  the 
cooperative.  Also,  the  existing  customers  of  the  municipal 
electric  system  would  be  able  to  assess  the  impact  of  the 
acquisition  on  their  electric  rates.  Questions  such  as  1)  How 
does  the  municipal  plan  to  pay  for  the  acquisition?  (i.e.  higher 
rates,  tax  exempt  revenue  bonds,  etc.)  2)  Will  the  new  loads 
impact  future  wholesale  power  costs?  (i.e.  will  the  percentage 
of  federal  hydropower  be  substantially  affected)  and  3)  Will  the 
municipal  be  able  to  provide  adequate  service  to  the  new  area? 
would  have  to  be  answered  so  that  the  PUC  could  make  a 
determination  as  to  whether  a  change  in  the  service  boundaries 
was  in  the  public  interest. 

The  public  has  the  right  to  know  that  the  acquisition  is  in 
their  best  interest  and  rural  electric  cooperatives  should  have 
the  right  to  assure  that  any  takeover  of  their  facilities  and 
service  rights  is  fair  and  economically  just. 

I  have  a  letter  signed  by  all  three  of  South  Dakotas  Public 
Utility  Commissioners  stating  that  they  do  indeed  feel  they 
should  have  the  right  to  decide  if  all  territorial  changes, 
including  those  by  annexation,  are  in  the  public  interest.   I 
would  like  to  submit  this  letter  for  the  record  with  the 
Committee's  permission  (pause  for  Chairman  Johnson  to 
acknowledge) . 

By  any  measure,  rural  electric  cooperatives  have  significant 
disadvantages  compared  with  other  utilities.  South  Dakota  co-ops 
average  only  1.8  consumers  per  mile  of  line  compared  with  over 
30  per  mile  of  line  for  investor-owned  utilities  and  over  40  per 
mile  of  line  for  municipals. 

All  of  our  rural  electric  cooperatives  have  higher  rates  than 
their  neighboring  municipal  utilities.  The  municipal  utilities, 
usually  have  lower  rates  because  of  the  large  percentage  of  low- 
cost  federal  hydroelectric  power  they  receive  from  the  Western 
Area  Power  Administration.  These  rates  are  attractive  to  rural 
electric  customers  but  when  the  rural  electric  cooperative 
losses  these  customers,  its  remaining  customers  have  to  bear 
even  higher  costs. 

I  appreciate  the  opportunity  to  present  the  South  Dakota  Rural 
Electric  Association's  view  on  HR  3790.  We  feel  that  the  public 
has  the  right,  as  well  as  does  the  rural  electric  cooperative, 
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to  allow  the  state  PUC  to  decide  what  is  in  the  best  public 
interest.  I  thank  Chairman  Johnson  and  the  Committee  for  the 
opportunity  to  present  my  testimony.  I  would  be  happy  to  answer 
any  questions  the  Committee  might  have. 
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H.B.  3790 
THE  RURAL  CONSUMER  PROTECTION  ACT  OF  1994 

PREPARED  TESTIMONY  TO  THE  HOUSE  AGRICULTURE  SUBCOMMITTEE  ON 
ENVIRONMENT,  CREDIT  AND  RURAL  DEVELOPMENT 
BY  RONALD  J.  CAREY 


IT  IS  WITH  RESPECT  TO  THE  ISSUE  OF  INSURING  A  MECHANISM  OF  DUE 
PROCESS  BEFORE  A  MUNICIPALITY  MAY  CURTAIL  OR  LIMIT  A  COOPERATIVE'S 
RIGHT  TO  PROVIDE  ELECTRIC  SERVICE,  THAT  I  PRESENT  THIS  TESTIMONY. 

I  AM  THE  GENERAL  MANAGER  OF  POUDRE  VALLEY  RURAL  ELECTRIC 
ASSOCIATION,  INC.,  LOCATED  AT  4809  S.  COLLEGE  AVE.,  FORT  COLLINS, 
COLORADO.  I  HAVE  BEEN  EMPLOYED  IN  THIS  POSITION  FOR  12  YEARS. 
PRIOR  TO  MY  PRESENT  POSITION,  I  WAS  THE  ELECTRIC  OPERATIONS  MANAGER 
FOR  CHOPTANK  ELECTRIC  COOPERATIVE  LOCATED  IN  DENTON,  MARYLAND.  I 
AM  ALSO  A  GRADUATE  ELECTRICAL  ENGINEER  FROM  THE  UNIVERSITY  OF 
MARYLAND. 

POUDRE  VALLEY  REA  SERVES  APPROXIMATELY  22,000  METERS  IN  A  THREE- 
COUNTY  REGION  ALONG  THE  FRONT  RANGE  OF  THE  ROCKY  MOUNTAINS  IN  NORTH 
CENTRAL  COLORADO.  POUDRE  VALLEY  REA  WAS  ORGANIZED  IN  1939  UNDER 
THE  PROVISIONS  OF  THE  REA  ACT  OF  1936.  THE  ASSOCIATION  CURRENTLY 
HAS  IN  EXCESS  OF  $2  0  MILLION  IN  OUTSTANDING  DEBT  TO  THE  FEDERAL 
GOVERNMENT . 

IN  THE  EARLY  YEARS,  THE  COLORADO  PUBLIC  UTILITIES  COMMISSION  DID 
NOT  EVEN  RECOGNIZE  RURAL  ELECTRIC  COOPERATIVES  AS  UTILITIES.  OPEN 
TERRITORIES  AND  COMPETITION  DID  NOT  MEAN  MUCH  IN  THOSE  YEARS 
BECAUSE  THE  MUNICIPALITIES  AND  INVESTOR-OWNED  UTILITIES  HAD  NO 
INTEREST  IN  SERVING  THOSE  AREAS  SERVED  BY  THE  COOPERATIVES. 
HOWEVER  BY  THE  LATE  60s,  THE  PUBLIC  UTILITIES  COMMISSION  HAD 
RECOGNIZED  THE  COOPERATIVES  AS  UTILITIES  AND  FORMALLY  CERTIFICATED 
SERVICE  TERRITORY  TO  EACH  RURAL  ELECTRIC  COOPERATIVE  IN  THE  STATE. 
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FORMAL  RECOGNITION  AND  TERRITORIAL  CERTIFICATION  BY  THE  PUBLIC 
UTILITIES  COMMISSION  BROUGHT  CREDIBILITY  AND  LIMITED  PROTECTION  OF 
THE  COOPERATIVES'  SERVICE  AREAS.  THE  INVESTOR-OWNED  UTILITIES  WERE 
SIMILARLY  SUBJECT  TO  THE  JURISDICTION  OF  THE  PUBLIC  UTILITIES 
COMMISSION  AND  COULD  NO  LONGER  "CHERRY  PICK"  OUR  BEST  LOADS.  THE 
PUBLIC  UTILITIES  COMMISSION  HAS  CONSISTENTLY  HELD  THAT  FIRM 
TERRITORIAL  BOUNDARIES  BETWEEN  UTILITIES  AT  THE  DISTRIBUTION  LEVEL 
ARE  IN  THE  PUBLIC  INTEREST. 

HOWEVER,  IN  COLORADO  AND  IN  MANY  OTHER  STATES,  MUNICIPAL  ELECTRIC 
UTILITY  SYSTEMS  ARE  NOT  SUBJECT  TO  THE  JURISDICTION  OF  THE  PUBLIC 
UTILITIES  COMMISSION.  FURTHER,  THE  STATE  CONSTITUTION  PROHIBITS 
THE  STATE  LEGISLATURE  FROM  ESTABLISHING  SUCH  OVERSIGHT  AUTHORITY. 
WITHOUT  REGARD  TO  A  DETERMINATION  OF  PUBLIC  INTEREST,  MUNICIPAL 
ELECTRIC  UTILITIES  HAVE  THE  UNREGULATED  POWER  TO  TAKE  ALL  EXISTING- 
-  AS  WELL  AS  ALL  FUTURE — CONSUMERS  WITHIN  ANY  AREA  ANNEXED  INTO  THE 
MUNICIPALITY.  AS  A  RESULT  OF  THIS  UNREGULATED  EROSION  OF  OUR 
CONSUMER  BASE,  COOPERATIVES  ARE  LEFT  WITH  STRANDED  INVESTMENTS, 
DUPLICATED  FACILITIES,  AND  LIMITED  OPPORTUNITY  FOR  GROWTH. 

EVEN  IN  THOSE  SITUATIONS  WHERE  MUNICIPALITIES  ARE  REQUIRED  TO 
COMPENSATE  THE  COOPERATIVE  FOR  ITS  TAKING,  THE  COOPERATIVE  STILL 
LOSES.  COMPENSATION  MUST  BE  VIEWED  IN  THE  SAME  PERSPECTIVE  AS 
PERSONAL  INJURY  INSURANCE.  IF  YOU  WERE  TO  LOSE  A  HAND  OR  AN  EYE, 
THE  INSURANCE  COMPANY  MIGHT  PAY  YOU  $5,000  FOR  YOUR  LOSS,  BUT  YOU 
NEVER  HAVE  THE  OPPORTUNITY  TO  GROW  ANOTHER  HAND  OR  REPLACE  YOUR 
EYE.  COMPENSATION  DOES  NOT  BRING  BACK  LOST  TERRITORY.  CONSUMERS 
AND  SERVICE  AREAS  ARE  LOST  FOREVER  AND  COMPENSATION  DOES  NOT  KEEP 
THE  COOPERATIVE  WHOLE,  NOR  DOES  IT  PROVIDE  ANY  RELIEF  TO  THE 
COOPERATIVE'S  POWER  SUPPLIER  WHO  ALSO  LOSES  THE  LOAD  AND 
OPPORTUNITY  FOR  GROWTH. 

RECENTLY  IN  COLORADO,  THE  COURTS  HAVE  FURTHER  UNDERMINED  THE  BASIC 
PRINCIPLES  OF  REGULATED  UTILITIES  BY  ALLOWING  MUNICIPALITIES  TO 
AVOID  PAYING  ANY  COMPENSATION  TO  A  COOPERATIVE  FOR  THE  CUSTOMERS  IT 
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TAKES  IF  THE  CUSTOMER  AGREES  TO  THE  SWITCH. 

TYPICALLY,  COOPERATIVES  ONLY  HAVE  A  FRACTION  OF  THE  CONSUMER 
DENSITIES  AND  REVENUES  PER  MILE  OF  LINE  AS  DO  THE  MUNICIPAL 
ELECTRIC  SYSTEMS.  COLORADO  COOPERATIVES  HAVE  5.3  CONSUMERS  PER 
MILE  OF  LINE  COMPARED  TO  THE  MUNICIPAL  AVERAGE  THAT  EXCEEDS  4  0 
CONSUMERS  PER  MILE.  POUDRE  VALLEY  REA  HAS  REVENUES  OF  ONLY  1/6  PER 
MILE  OF  LINE  OF  THE  TYPICAL  MUNICIPALITY.  CONSEQUENTLY, 
COOPERATIVES  OFTEN  HAVE  HIGHER  RATES.  AFTER  ALL,  IF  IT  WASN'T  MORE 
EXPENSIVE  TO  SERVE  THE  RURAL  AREAS  THERE  WOULDN'T  HAVE  BEEN  A  NEED 
FOR  THE  RURAL  ELECTRIC  PROGRAM  IN  THE  FIRST  PLACE. 

CONSEQUENTLY,  A  RATE  DIFFERENTIAL  THAT  EXISTS  PRIMARILY  AS  A  RESULT 
OF  SERVING  THE  NEW  HIGHER  DENSITY  LOADS  AND  GREATER  REVENUES  PER 
MILE  OF  LINE  IS  THE  ENTICEMENT  FOR  SOME  MUNICIPALITIES  TO  AVOID 
COMPENSATION  TO  THE  COOPERATIVES.  THE  RESULT  IS  DUPLICATED 
FACILITIES,  INTERMINGLING  LINES,  CONFUSION  OF  OWNERSHIP,  AND 
NUMEROUS  SAFETY  HAZARDS.  THESE  ARE  THE  SAME  CONDITIONS  THAT  THE 
COLORADO  PUBLIC  UTILITIES  COMMISSION  DETERMINED  TO  BE  WASTEFUL  AND 
UNDESIRABLE  IN  THE  ELECTRIC  UTILITY  INDUSTRY  MORE  THAN  2  0  YEARS 
AGO. 

WITHIN  POUDRE  VALLEY  REA ' S  THREE-COUNTY  SERVICE  AREA,  THERE  ARE 
FOUR  MUNICIPALLY  OWNED  ELECTRIC  SYSTEMS,  NONE  OF  WHICH  IS  UNDER  THE 
JURISDICTION  OF  A  REGULATORY  AGENCY.  THE  SERVICE  TERRITORY  OF  THE 
MUNICIPALLY  OWNED  ELECTRIC  SYSTEMS  IS  DETERMINED  BY  THE  BOUNDARIES 
OF  THE  MUNICIPALITIES,  INCLUDING  ADDITIONAL  AREAS  THAT  ARE  ANNEXED. 
SUCH  TERRITORIAL  EXPANSIONS  OCCUR  WITHOUT  REGARD  TO  THE 
CERTIFICATION  OF  THAT  SAME  SERVICE  AREA  TO  ANOTHER  UTILITY,  AND 
WITHOUT  A  DETERMINATION  OF  PUBLIC  INTEREST  BY  A  REGULATORY  BODY. 

WITHIN  SERVICE  TERRITORIES  ONCE  SERVED  BY  POUDRE  VALLEY  REA,  AND 
NOW  ANNEXED  INTO  AND  SERVED  BY  MUNICIPALITIES,  WE  ESTIMATE  LOSSES 
EXCEEDING  15  MEGAWATTS  OF  LOAD,  REPRESENTING  15%  OF  OUR  EXISTING 
SYSTEM  PEAK  LOAD.   THESE  AREAS  NOW  INCLUDE  HIGH-DENSITY  RESIDENTIAL 
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HOUSING,  COMMERCIAL  SHOPPING  AREAS,  OR  INDUSTRIAL  MANUFACTURING. 
THE  CITIES  "CHERRY  PICK"  ONLY  THE  BEST  LOADS  OR  THE  AREAS  WITH  THE 
GREATEST  GROWTH  POTENTIAL. 

OVER  THE  NEXT  10  YEARS,  WITHIN  OUR  SERVICE  AREAS  ADJACENT  TO 
EXISTING  MUNICIPALITIES,  WE  COULD  POTENTIALLY  LOSE  AN  ADDITIONAL  15 
TO  2  0  MEGAWATTS  OF  OUR  BEST  RESIDENTIAL  AND  COMMERCIAL  LOADS  AS 
WELL  AS  AN  EQUAL  AMOUNT  OF  ADDITIONAL  GROWTH  POTENTIAL. 

THE  OBVIOUS  IMPACT  OF  LOSING  OUR  MOST  COST  EFFICIENT  LOADS  AND  THE 
OPPORTUNITY  TO  SERVE  DEVELOPING  LOADS  IS  HIGHER  RATES.  INCREASING 
OUR  RATES  RELATIVE  TO  THE  ALREADY  LOWER  RATES  OF  THE  MUNICIPALITIES 
FURTHER  HAMPERS  OUR  ABILITY  TO  ATTRACT  NEW  LOADS  AND  PENALIZES  OUR 
EXISTING  CUSTOMERS. 

THE  LOADS  LOST  BY  POUDRE  VALLEY  AND  THE  OTHER  COOPERATIVES  ALSO 
IMPACT  THE  RESOURCES  OF  OUR  COOPERATIVE  WHOLESALE  POWER  SUPPLIER, 
TRI-STATE  GENERATION  AND  TRANSMISSION  ASSOCIATION.  SHIFTING  LOADS 
FROM  ONE  GENERATION  SOURCE  TO  ANOTHER  BEFUDDLES  PLANNERS  AND  MAY 
ULTIMATELY  REQUIRE  DUPLICATION  OF  SOME  POWER  PRODUCTION  RESOURCES 
WHILE  IDLING  OTHERS.  THIS  FACT  IS  CERTAINLY  NOT  OVERLOOKED  BY  THE 
WALL  STREET  RATING.  AGENCIES  WHEN  THEY  REVIEW  THE  CREDIT  RATING  OF 
WHOLESALE  POWER  SUPPLIERS. 

H.B.  3790  SIMPLY  LEVELS  THE  PLAYING  FIELD.  IT  PROVIDES  THAT 
SERVICE  TERRITORIES  CAN  ONLY  BE  AFFECTED  BY  A  MUNICIPAL  ANNEXATION 
IF  IT  IS  SHOWN  TO  BE  IN  THE  PUBLIC  INTEREST;  WILL  BENEFIT  THE 
CONSUMERS  IN  THE  AFFECTED  AREA;  AND  WILL  NOT  ADVERSELY  IMPACT  THE 
REMAINING  CONSUMERS  OF  THE  COOPERATIVE  AS  DETERMINED  BY  AN 
INDEPENDENT  THIRD-PARTY  APPOINTED  BY  THE  GOVERNOR.  QUESTIONS  OF 
DUPLICATION  OF  FACILITIES,  IDLED  FACILITIES,  CONFUSION  OF 
OWNERSHIP,  PUBLIC  SAFETY,  RATES,  SERVICE  RELIABILITY,  COST 
SHIFTING,  COMPENSATION,  AND  SECURITY  OF  REA  LOANS  WILL  BE  RESOLVED 
BY  THE  NEUTRAL  STATE  AUTHORITY.  THIS  IS  A  DISPUTE-RESOLUTION 
PROCESS  WHERE  NEITHER  PARTY  WILL  HAVE  UNFAIR  LEVERAGE  OVER  THE 
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OTHER. 

ALTHOUGH  MUCH  HAS  CHANGED  SINCE  THE  RURAL  ELECTRIC  PROGRAM'S 
INCEPTION,  THE  ESSENTIAL  FEDERAL  PURPOSE  OF  THE  PROGRAM  HAS  NOT. 
IT  CONTINUES  TO  BE  THE  FEDERAL  POLICY  TO  MAINTAIN  A  PROGRAM  THAT 
CAN  PROVIDE  ELECTRIC  SERVICE  TO  RURAL  AMERICA  AT  A  PRICE  THAT  RURAL 
AMERICANS  CAN  AFFORD.  IN  MANY  STATES,  INCLUDING  COLORADO,  THE 
FEDERAL  PURPOSE  IS  UNPROTECTED.  NO  AGENCY,  INCLUDING  THE  STATE  OR 
REA  ITSELF,  HAS  THE  POWER  TO  PROTECT  THE  INTERESTS  OF  EITHER  THE 
FEDERAL  GOVERNMENT  OR  THE  RURAL  CUSTOMER.  THE  MUNICIPALITIES,  WHO 
COULD  NOT  CARE  LESS  ABOUT  THE  FEDERAL  PURPOSE  OF  REA  OR  THE  RURAL 
CONSUMER,  HAVE  FULL  REIGN.  H.B.  3  790  AT  LEAST  EMPOWERS  THE  STATE 
WITH  THE  AUTHORITY  TO  CONSIDER  THE  PUBLIC  INTEREST  AND  THE  IMPACT 
ON  THE  CONSUMERS  OF  BOTH  UTILITIES. 

CONGRESS  HAS  MADE  A  POINT  OF  MATCHING  FEDERAL  SUPPORT  OF  THE  REA 
PROGRAM  TO  THE  GENERAL  FINANCIAL  STRENGTHS  OF  THE  COOPERATIVES.  AS 
RURAL  AMERICA  HAS  GROWN  AND  THE  CONSUMER-OWNED  ELECTRIC 
COOPERATIVES  HAVE  BECOME  STRONGER,  CONGRESS  HAS  REDUCED  THE  SCOPE 
OF  FEDERAL  SUPPORT  BY  INCREASING  OUR  INTEREST  RATES,  REDUCING  THE 
SUPPLY  OF  CONSTRUCTION  FUNDS,  AND  LIMITING  THE  APPROVED  USES  OF  REA 
LOANS.  LAST  YEAR,  CONGRESS  AGAIN  SINGLED  OUT  THE  RURAL  ELECTRIC 
PROGRAM  TO  TAKE  THE  ONLY  HIT  IN  FEDERAL  SUPPORT  TO  THE  UTILITY 
INDUSTRY . 

I  POINT  OUT  THAT,  IN  SPITE  OF  THEIR  OBVIOUSLY  GREATER  FINANCIAL 
STRENGTH,  MUNICIPALITIES  HAVE  NO  SUCH  STANDARDS  FOR  THEIR  FEDERAL 
SUBSIDIES.  MUNICIPAL  ELECTRIC  UTILITIES  USE  TAX-FREE  MUNICIPAL 
BONDS  TO  BUILD  FACILITIES,  DUPLICATING  THOSE  ORIGINALLY  CONSTRUCTED 
WITH  REA  FINANCING,  AND  IDLING  GENERATING  PLANTS  BUILT  WITH 
GOVERNMENT  LOANS. 

TODAY  MANY  COOPERATIVES  HAVE  GROWN,  INCLUDING  POUDRE  VALLEY  REA. 
REVENUES  AND  CONSUMER  DENSITIES  HAVE  GROWN  ENOUGH  TO  ALLOW  CUR 
FEDERAL  SUPPORT  TO  BE  REDUCED.   HOWEVER,  IN  ORDER  TO  PROTECT  OUR 
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FINANCIAL  ACHIEVEMENTS  AND  THE  FEDERAL  GOVERNMENT'S  INVESTMENT  IN 
THE  RURAL  ELECTRIFICATION  PROGRAM,  CONGRESS  MUST  PROVIDE  THE  MEANS 
BY  WHICH  COOPERATIVES  LIKE  POUDRE  VALLEY  CAN  RETAIN  ITS  CUSTOMERS 
AND  CONTINUE  TO  BUILD  A  STRONGER  UTILITY  BASE. 

OTHERWISE,  CONGRESS  WILL  HAVE  TO  REVERSE  ITS  POLICY  OF  REDUCING 
FEDERAL  SUPPORT  FOR  THE  RURAL  ELECTRIC  PROGRAM  OR  ALLOW  THE  LIGHT 
IN  RURAL  AMERICA  TO  FADE. 

THANK  YOU  FOR  YOUR  TIME  AND  ATTENTION,  AND  I  URGE  YOU  TO  SUPPORT 
H.B.  3790. 

rc#l : senatest . rv2 
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REBUTTAL  TESTIMONY 


OF 


RONALD  J.  CAREY,  GENERAL  MANAGER 
POUDRE  VALLEY  RURAL  ELECTRIC  ASSOCIATION,  INC. 


TO  THE 


HOUSE  AGRICULTURE  SUBCOMMITTEE 


ON 


ENVIRONMENT,  CREDIT  AND  RURAL  DEVELOPMENT 


REGARDING 


H.R.  3790 


THE  RURAL  CONSUMER  PROTECTION  ACT  OF  1994 


HEARING  DATE  -  MAY  4,  1994 


MAY  11,  1994 
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H.R.  3790 
THE  RURAL  CONSUMER  PROTECTION  ACT  OF  1994 

REBUTTAL  TESTIMONY 

BY  RONALD  J.  CAREY,  GENERAL  MANAGER 

POUDRE  VALLEY  RURAL  ELECTRIC  ASSOCIATION,  INC. 


ON  MAY  4,  1994,  THE  HOUSE  AGRICULTURE  SUBCOMMITTEE  ON 
ENVIRONMENT,  CREDIT  AND  RURAL  DEVELOPMENT  HELD  A  HEARING  ON  H.R. 
3790,  THE  RURAL  CONSUMER  PROTECTION  ACT  OF  1994.   THIS  TESTIMONY 
IS  INTENDED  TO  REFUTE  MUCH  OF  THE  TESTIMONY  PRESENTED  AT  THAT 
HEARING  BY  MR.  LARRY  WATSON,  MANAGER,  CITY  LIGHT,  WATER  AND 
CABLE,  PARAGOULD,  ARKANSAS;  MR.  LARRY  HOBART,  EXECUTIVE  DIRECTOR, 
AMERICAN  PUBLIC  POWER  ASSOCIATION;  MR.  ROBERT  ISSAC,  MAYOR  OF 
COLORADO  SPRINGS,  COLORADO;  AND  MR.  LARRY  HENSLEY,  PRESIDENT, 
GARY -HOBART  WATER  CORP. 


FIRST  ALLEGATION: 


PREEMPTION  IS  NOT  NEEDED  TO  PROTECT 
COOPERATIVES  OR  REA. 


ARGUMENT:  COOPERATIVES  ARE  GROWING  LARGER  NOT  SMALLER 

THEREFORE  FEDERAL  PREEMPTION  IS  NOT  NEEDED  TO 
PROTECT  THE  COOPERATIVES  OR  REA. 

CHALLENGE:  THIS  FIRST  ALLEGATION  IS  BASED  ON  THE  FALSE 
PREMISE  THAT  H.R.  3790  WILL  PREEMPT  EXISTING 
STATE  LAW.   THE  TRUTH  IS  H.R.  3790  PROVIDES  A 
STATE  CONTROLLED  FORUM  TO  DETERMINE  WHAT  IS  IN 
THE  PUBLIC  INTEREST  IN  EACH  STATE.   NO  EVIDENCE 
WAS  GIVEN  OF  ANY  STATE  LAW  THAT  WOULD  BE 
PREEMPTED  BY  THIS  BILL. 

IN  ONE  BREATH  MR.  WATSON  CLAIMED  COOPERATIVES 
WERE  GROWING  AT  A  FASTER  RATE  THAN  THE 
MUNICIPALITIES.   IN  THE  NEXT,  HE  CLAIMED  THE 
COOPERATIVES  WERE  THE  RECIPIENT  OF  THE  SPINOFF 
GROWTH  OF  THE  CITIES  AND  REAL  GROWTH  ONLY  OCCURS 
BECAUSE  THE  CITIES  ANNEX  THE  COOPERATIVE'S 
SERVICE  TERRITORY.   THE  TRUTH  IS  COOPERATIVES 
HAVE  ONLY  5.3  CONSUMERS  PER  MILE  COMPARED  TO  MORE 
THAN  40  FOR  THE  MUNICIPALITIES.   THE  REA ' S  HAVE 
TAKEN  SUBSTANTIAL  HITS  ON  THEIR  COST  AND 
AVAILABILITY  OF  MONEY  AND  THE  MUNICIPALITIES  HAVE 
NOT. 


SECOND  ALLEGATION:  STATES  REGULATE  SERVICE  TERRITORY. 

ARGUMENT:  EVERY  STATE  HAS  ENACTED  LEGISLATION  AND/OR 

ESTABLISHED  THROUGH  COMMISSION  OR  COURT  DECISIONS 
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GROUND  RULES  TO  BE  USED  TO  DETERMINE  WHICH  UTILITY 
SERVES  WHICH  CUSTOMERS. 

CHALLENGE:  THIS  PIECE  OF  LEGISLATION  PUTS  THE  CONTROL  IN  THE 
HANDS  OF  THE  STATES  NOT  THE  FEDERAL  GOVERNMENT. 
IT  IS  CLEAR  THAT  THE  TESTIMONY  BY  THE  MUNICIPAL 
REPRESENTATIVES  WAS  INTENDED  TO  CONFUSE  THIS 
ISSUE.   IN  RESPONSE  TO  A  QUESTION  BY  THE 
SUBCOMMITTEE  CHAIRMAN  TIM  JOHNSON,  MR.  HENSLEY 
EVEN  STATED  THAT  HE  JUST  WANTED  A  LEVEL  PLAYING 
FIELD  CONTROLLED  AT  THE  STATE  LEVEL. 

IN  STATES,  LIKE  COLORADO,  WHERE  THE  STATE 
CONSTITUTION  PREVENTS  A  REGULATORY  REVIEW  PROCESS 
BY  A  STATE  AGENCY,  MUNICIPALITIES  HAVE  ABSOLUTE 
POWER.   H.R.  3790'S  PURPOSE  IS  TO  LEVEL  THE 
PLAYING  FIELD. 

WHEN  ASKED  ABOUT  THE  FAIRNESS  OF  A  THIRD-PARTY 
REVIEW  OF  THE  PUBLIC  INTEREST  ISSUE,  MR.  HOBART 
COMPLETELY  SIDE  STEPPED  THE  QUESTION  BY  STATING 
IT'S  NOT  A  PROBLEM  THE  WAY  THE  SYSTEM  CURRENTLY 
RUNS. 

TO  SUPPORT  HIS  ARGUMENT,  MR.  HOBART  SUGGESTED  THAT 
MY  COOPERATIVE,  POUDRE  VALLEY  REA,  HAD  WORKED  OUT 
A  TERRITORIAL  AGREEMENT  WITH  THE  CITY  OF  LOVELAND. 
MR.  HOBART  WAS  MISINFORMED.   POUDRE  VALLEY  DOES 
NOT  HAVE  AN  AGREEMENT  WITH  THE  CITY  OF  LOVELAND. 
THE  LAST  EFFORT  TO  WORK  OUT  AN  AGREEMENT  WITH  THE 
CITY  ENDED  IN  198  5  WHEN  THE  LOVELAND  CITY  COUNCIL 
REJECTED  A  PROPOSAL  AGREED  TO  BETWEEN  THE  CITY'S 
ELECTRIC  DEPARTMENT  AND  POUDRE  VALLEY  THAT  WOULD 
HAVE  DEFINED  TERRITORIAL  BOUNDARIES. 

IN  1986,  THE  CITY  OF  LOVELAND  AGREED  TO  SUPPORT 
A  COMPROMISE  PIECE  OF  LEGISLATION  AT  THE  STATE 
LEVEL  REGARDING  TERRITORIAL  COMPENSATION.   THE 
CITY  THEN  RENEGED  ON  ITS  AGREEMENT  AT  THE  VERY 
FIRST  OPPORTUNITY  (SEE  ATTACHMENTS  #1,  2,  AND  3). 


THIRD  ALLEGATION:  GROWTH  AND  ECONOMIC  DEVELOPMENT  WOULD  STOP  IF 
THIS  BILL  PASSES. 

ARGUMENT:  COMPANIES  WOULD  NOT  COME  IF  THE  COOPERATIVES 

SUPPLIED  THE  ELECTRIC  SERVICE.   MUNICIPALITIES 
CREATE  THE  JOBS  AND  PROVIDE  ALL  THE  OTHER  SERVICES 
SUCH  AS  WATER,  SEWAGE,  GAS,  FIRE/POLICE 
PROTECTION,  AND  GARBAGE  DISPOSAL. 

CHALLENGE:  ALL  OVER  THE  COUNTRY,  COOPERATIVES  SERVE  JOINTLY 
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WITH  INVESTOR-OWNED  AND  SOMETIMES  WITH  MUNICIPALLY 
OWNED  ELECTRIC  SYSTEMS  WITHOUT  ANY  HARM  OR 
IMPEDIMENT  TO  GROWTH  OR  JOBS  IN  THOSE  ANNEXED 
AREAS.   NOT  ONE  SHRED  OF  EVIDENCE  WAS  PRESENTED  TO 
IMPLY  THAT  COOPERATIVES  SERVING  IN  ANNEXED  AREAS 
WAS  DETRIMENTAL  TO  GROWTH,  JOBS,  OR  THE  ECONOMIC 
CONDITIONS  OF  THE  MUNICIPALITY. 

WATER  AND  SEWER  SERVICES  ARE  OFTEN  SHARED  SERVICES 
BETWEEN  THE  MUNICIPALITY  AND  WATER  AND  SANITATION 
DISTRICTS  IN  ANNEXED  AREAS.   GARBAGE  COLLECTION  IS 
VERY  OFTEN  CONTRACTED  TO  ONE  OR  MORE  PRIVATE 
COMPANIES  IN  A  SINGLE  MUNICIPALITY.   GAS  UTILITIES 
ARE  VERY  RARELY  PROVIDED  AS  A  MUNICIPAL  SERVICE. 
IN  MANY  COUNTIES,  INCLUDING  MY  HOME  COUNTY  - 
LARIMER  COUNTY,  COLORADO,  FIRE  PROTECTION  IS  A 
SHARED  RESPONSIBILITY  DEVOID  OF  MUNICIPAL 
BOUNDARIES. 

UNDER  THE  EXPANDED  ROLE  OF  RURAL  ELECTRIC 
COOPERATIVES  IN  ECONOMIC  DEVELOPMENT,  COOPERATIVES 
CAN  BRING  A  GREAT  DEAL  OF  INCENTIVES  TO  DEVELOP 
ANNEXED  AREAS  THAT  A  MUNICIPALITY  CAN  NOT. 

IF,  AS  MR.  WATSON  AND  MR.  ISSAC  STATED,  THIS  BILL 
WOULD  STOP  ANNEXATION,  GROWTH,  AND  DEVELOPMENT, 
HOW  DOES  HE  EXPLAIN  ALL  THE  GROWTH  HE  LATER 
CLAIMED  THE  REA ■ S  HAVE  EXPERIENCED?   THEY  WANT 
THEIR  FACTS  BOTH  WAYS. 

MISCELLANEOUS  ERRORS,  MISSTATEMENTS,  AND  ERRONEOUS  STATEMENTS: 

MR.  ISSAC  STATED  THAT  COOPERATIVES  DO  NOT  SERVE  IN  ANY 
ENCLAVED  AREAS  IN  COLORADO. 

I  AM  AWARE  THAT  NOT  ONLY  DO  COOPERATIVES  SERVE  ENCLAVED 
AREAS  IN  COLORADO,  BUT  MOUNTAIN  VIEW  ELECTRIC 
ASSOCIATION  SERVES  ENCLAVES  IN  MAYOR  ISSAC 'S  OWN  CITY 
OF  COLORADO  SPRINGS. 

INTERESTINGLY,  THE  CITY  OF  LOVELAND  LEFT  AN  ENCLAVE  FOR 
POUDRE  VALLEY  TO  SERVE  THAT  CONSISTED  OF  THE  LIGHTING 
FOR  AN  INTERSTATE  HIGHWAY  INTERSECTION.   THE  DEVELOPER 
PAID  TO  HAVE  US  REBUILD  A  HALF-MILE  OF  LINE  TO  SERVE 
THE  LIGHTS,  WHILE  THE  CITY  ANNEXED  THE  ADJOINING 
INDUSTRIAL  PARK  OUT  OF  THE  REA  SERVICE  AREA.   THE 
ENCLAVE  WAS  ESTABLISHED  BECAUSE  THE  CITY  DID  NOT  WANT 
THE  RESPONSIBILITY  OF  SNOW  REMOVAL  AT  THE  INTERCHANGE. 

MR.  ISSAC  TRIED  TO  MAKE  SOME  CONNECTION  BETWEEN  THE 
BANKRUPTCY  OF  A  COOPERATIVE  GENERATION  AND  TRANSMISSION 
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ASSOCIATION,  COLORADO-UTE  G&T,  TO  THE  ISSUE  OF  TERRITORIAL 
INTEGRITY. 

THERE  IS  NO  CONNECTION  BETWEEN  THE  TWO  ISSUES. 
COLORADO-UTE  WENT  BANKRUPT  BECAUSE  OF  THE  COLLAPSE  OF 
THE  OIL  SHALE  INDUSTRY  AND  A  GENERAL  TURN  DOWN  IN 
MINING.   IT  HAD  NOTHING  TO  DO  WITH  MUNICIPAL  ANNEXATION 
WHATSOEVER. 

MR.  ISSAC  TESTIFIED  THAT  THE  GOVERNMENT  TOOK  AN  $800  MILLION 
HIT  AS  A  RESULT  OF  THE  COLORADO-UTE  BANKRUPTCY.   IN  LATER 
TESTIMONY,  MR.  HOBART  STATED  THAT  IN  THE  ENTIRE  HISTORY  OF 
THE  REA  PROGRAM  ONLY  $37,000  HAD  EVER  BEEN  LOST  BY  THE 
GOVERNMENT  DUE  TO  A  REA  DEFAULT. 

AGAIN  THE  MUNICIPALITIES  ARE  ENTITLED  TO  ONLY  ONE  SET 
OF  FACTS.   THE  TRUTH  IS  THE  FEDERAL  GOVERNMENT  DID  NOT 
LOSE  ONE  DIME  AS  A  RESULT  OF  THE  COLORADO-UTE 
BANKRUPTCY . 

MR.  ISSAC  TRIED  TO  DRAW  A  PARALLEL  TO  THE  FEDERAL,  STATE, 
AND  LOCAL  GOVERNMENTS'  BORROWING  OF  FUNDS  NEEDED  TO  RUN 
GOVERNMENT  TO  THE  USE  OF  TAX-FREE  BONDS  TO  CONSTRUCT 
ELECTRIC  LINES  IN  ANNEXED  AREAS. 

THE  CRITICAL  POINT  THAT  MR.  ISSAC  IGNORED  WAS  THAT  IN 
THE  LATTER  CASE,  THE  MUNICIPALITY  USES  ITS  GOVERNMENT 
SUBSIDY  TO  CONDEMN  IN  A  HOSTILE  MANNER  THE  PRIVATE 
PROPERTY  OF  THE  SERVING  UTILITY  FOR  NO  OTHER  PURPOSE 
THAN  TO  DUPLICATE  THE  SERVICES  ALREADY  BEING  PROVIDED. 
THIS  IS  ALL  DONE  WITHOUT  A  REVIEW  PROCESS  TO  DETERMINE 
THE  PUBLIC  INTEREST  OR  THE  PERIL  TO  REA  LOANS. 

MR.  HOBART  TESTIFIED  THAT  H.R.  3790  WOULD  GIVE  THE 
COOPERATIVES  THE  ABILITY  TO  VETO  AN  ANNEXATION. 

NOT  ONLY  WOULD  H.R.  3790  NOT  GIVE  A  COOPERATIVE  ANY 
POWER  TO  STOP  A  PROPOSED  ANNEXATION,  H.R.  379  0  WOULD 
REMOVE  ANY  DESIRE  TO  DO  SO.   REA ' S  WOULD  BE  WILLING  TO 
WORK  CLOSER  WITH  CITIES  ON  ECONOMIC  DEVELOPMENT 
PROJECTS  THAT  WOULD  ENCOURAGE  GROWTH. 


CONCLUSION: 

THE  MOST  GLARING  FLAW  IN  THE  MUNICIPALS'  POSITION  CAME  NEAR 
THE  END  OF  THE  HEARING  WHEN  THE  MUNICIPAL  PANELISTS  WERE 
UNABLE  TO  ANSWER  CHAIRMAN  JOHNSON'S  FAIRNESS  QUESTION:  "WHY 
WOULD  YOU  OBJECT  TO  A  THIRD-PARTY  TO  PASS  ON  THE  FAIRNESS  OF 
THE  NEGOTIATIONS  AND  ON  THE  DIVISION  OF  THE  TERRITORY?" 

ALL  PARTIES  AGREE  THAT  A  STATE  SOLUTION  IS  PREFERABLE  TO 
FEDERAL  PREEMPTION.   THE  RURAL  ELECTRICS  WANT  A  BILL  THAT 
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WILL  GIVE  THEM  SOME  POWER  WITH  WHICH  TO  NEGOTIATE 
TERRITORIAL  ISSUES  WITH  THE  MUNICIPALITIES  WHOSE  UNDISPUTED 
POWER  EXCEEDS  THAT  OF  STATE  LEGISLATURES  TO  REGULATE.   THE 
FEDERAL  GOVERNMENT  WANTS  A  BILL  THAT  WILL  PROVIDE  THEM  THE 
SECURITY  FOR  THEIR  REA  LOAN  PORTFOLIO.   H.R.  3  790,  THE  RURAL 
CONSUMER  PROTECTION  ACT  OF  1994,  IS  A  SOLID  FIRST  STEP 
TOWARD  THESE  GOALS. 


(Attachments  follow:) 
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ATTACHMENT  1 


3A         DAILY  TIMES  CALL 


FRIDAY,  FEBRUARY  28,  1986 


IMPACT 

Lawmakers  back 


By  WALTER  BRADLEY 
Times  Call  Denver  Bureau 

DENVER  —  The  Rural  Electric  Asso- 
ciation, representatives  of  the  Colorado 
Association  of  Municipal  Utilities  and 
some  lawmakers  struck  a  compromise  to- : 
day  on  a  bill  designed  to  provide  just  com- 
pensation when  cities  annex  into  an  REA 
service  area. 

'-  Dieter  Wirtzfeld,  director  of  Loveland's 
fclectric  department,  said  the  city  is  will- 
.-  ing  to  live  with  HB  1131  as  approved  today 
V  on  second  reading  in  the  House. 

"If  this  will  settle  the  issue,  we  are  win- 
ding to  live  with  it,"  Wirtzfeld  said  after  the 
'  House  hearing. 

In  the  bill's  current  form,  municipal  uti- 


"We  decided  it  was  costing 
us  too  much  to  continue 
fighting  the  issue,  ^b  we 
agreed  to  the  compromise  so 
long  as  it  settles  the  issue." 

—  Dieter  Wirtzfeld 

lities  would  pay  the  REA  for  replacement, 
depreciation  and  relocation  costs  when 
cities  annex  REA  property. 

In  addition,  the  REA  would  receive  25 
percent  of  the  revenue  the  city  receives 
for  providing  service  to  the  existing  cus- 
tomers in  the  service  area  for  the  10  years 
following  annexation. 
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MEMORANDUM 


ATTACHMENT  2 


OF  x-Vvei^a.ivd 

Electric  Department 


October   22,    1986 

TO:  Gary   Havener 

FROM:  Dieter  P.  Wirtzfeldi 

SUBJECT:      Final  Notes  on   Poudre  Valley/REA   Issues 


CM 


Nearly  two  months  ago  I  met   with  the  City  Council  to  discuss   the  takeover 
of  the  electric  service  in  the   Westview   Addition.     As  indicated  to  the 
Council  at  that  time,  it  appears  that  the   REA   had  a  change   in  philosophy, 
and  present   agreements  or  prior  commitments   aside,  was  no   longer  going   to 
cooperate  in   transferring  customers  to  the  City. 

That  same  scenario  is  taking  place  in   the  airport  area  at  the  present  time,  I 
have  had  reports  that  the   REA  is  talking  to  owners  in  that  area  trying  to 
persuade  them  not   to  annex  in  the  city.     They  are  warning  of  huge  rate 
increases  from  the  City,  etc.   to  keep  annexations  from  taking  place.     Just 
in  passing,  they  are  siting  the  fact  that   Platte   River's  contract  with  sale  of 
Rawhide  power  to  Public  Service  Company  will  expire  in   1994,  and  therefore 
cause  huge  rate  increases  for   Loveland.     While  rate  increases  around  1994 
will  probably  occur,  that  situation  is  being  addressed  by  Platte  River  right 
now  and  will  probably  not  be  anywhere  near  as  drastic  as   Poudre  Valley 
would  like  others  to  believe.     Besides,  we  would  have  to  change  rates 
rather  considerably  to  even  approach  Poudre  Valley's  rates. 

On  the  20th  of  October,  I  had  an  occasion   to  talk  to  Daryle   Klassen  of  the 
County,  and  he  mentioned  that   Poudre  Valley  had  requested  a  meeting  with 
himself  and  the  City  Manager.     I  can  only  guess  that  the   issue  concerns 
annexation,  particularly  in   the  airport  area,  and  their  desire  to  retain 
service  in  such  areas.     I  would  also  guess  that   they  are  attempting  to  keep 
the  County   from   approving   the  expansion  of   the   urban  growth  area  and 
other  aspects  of  our  annexation  program.      You   may  well  remember,   that   two 
years  ago  the   REAs  failed  in  a  misguided  attempt  to  delay  City  annexations 
through  the  Colorado  Legislature.     It   is  all  too  evident  that  the  Rural 
Electrics  are  more  concerned  about  their  customer  count  than  the 
importance  to  Colorado  of  orderly  growth  for  cities,  and  the  City's  right   to 
choose  their  own  providers. 

As  I  described  to  Daryle   Klassen,  the  bottom  line  is  that   the  City  has  an 
agreement  for  transfer  of  customers  with  Poudre  Valley   REA,  and  that  we 
plan  to  stick  by  that  agreement.     Also,  during  the  last   Legislative  session, 
the  Colorado   REAs,  under  the  leadership  of  Ron  Carey,  agreed  to  a 
compromise  on  their  proposed   House  Bill   1131.     That  compromise  was 


151 


TO:      Gary    Havener 
October   22,    1986 
Page   2 


reached  right   at   the  Senate  Committee  hearing,  and  that   compromise  was 
adopted  by  the   Legislature.     After  some  lobbying  by  one  or  two  Colorado 
cities  that   were  not  happy  with  the  compromise,  the  Governor  vetoed  the 
bill,  but  the  Legislature  overrode  the  veto  and  thus  making  the  compromise 
into  law.     Ron  Carey  in   his  monthly  magazine  was  quite   upset  that  Colorado 
cities  would  have  tried  to  stop  that  legislative  process,  as   was   Ray  Clifton, 
the  Colorado   Rural  Electric   Association   Executive  Director.     However,  the 
City  of  Fort   Collins  and   the  City  of   Loveland   were  supportive   in  the 
compromise  and  were  effective  in  getting  the  law  finally  adopted. 

I  admit   that   the   REAs  have  their  problems,   but  I  do  not   admit   that   the 
cities  are   the  cause  of  their  problems  or   the  solution.     In    the  past   the 
Colorado   REAs  in  association  with  those  in   Wyoming  and  Nebraska 
constructed   very  expensive  generating  facilities   in   Wyoming  at    Larimer    River 
Station  near   Wheatland.     The   REAs  load  projections  were  extraordinary,  and 
as  has  happened  all  across   the   United  States,   those  load  projections  have 
not  been  fulfilled.     These  plants  were  built   to  meet  loads   based  on 
projections  on  growth  in   the  early  70's.     Such  growth  has   traditionally  been 
placed  at   from   7-10%,   while  recent  experience  has  been  at   less  than   2-3%. 
The   REAs  in  Colorado  have  done  fairly  well,  especially   Poudre  Valley  which 
has  had  a  much  greater  growth  rate  in  customers  than  even   Loveland  has, 
but   the   REAs  in   Wyoming,   Nebraska  and  the  outlying  areas  of  Colorado  have 
been  especially  hard  hit.     The  end  result  of  course  is  reduced  sales  from 
this  large  generating  facility,  and  this  requires  the  spreading  of  the  large 
capital  costs  among  fewer  customers.     This   is  not  a  unique  situation  to  the 
REAs,  as  many  utilities  across  the   United  States  are  shutting  down  nuclear 
plants  and  stopping  other  plants  in  progress  due  to  reduced  load  growth. 
This  situation  is  also  facing  the  four  cities  at   Platte   River,  as  our  load 
growth  is  greatly  reduced  from   what   the  projections   were   for   Rawhide.     Our 
savior  at  the  present  time   is  that   we  have  an  all  requirements  contract   with 
Public  Service  Company  to  purchase  that  power. 

The  sad  situation   with  the   REAs  is  that   instead  of  recognizing  their 
mistakes  and  going  about   taking  corrective  action,  they  are  blaming  their   . 
shortfall  on   the  growth  of   the  cities,  and  looking  at   taking  over  City  loads 
as  the  solution   to  their  problems.     This  is  of  course  contrary  to  state  law, 
the  agreements  signed  in   the  past,  and  to  the  legislative  compromise  reached 
last  year. 

The  growth  taking  place  in   the  cities   was  the  basis  for   the  requirement  of 
the  Rawhide  Plant.     The   REAs  are  stating  that  they  also  plan   to  serve  the 
same  load.     If  they  did,  that   was  a  mistake  on   their  part   because  they  had 
agreements  with  cities  for  the  cities  to  serve  that  load  and  the  State 
Constitution  gave  the  cities  the  right  to  serve  that  load.     The  bottom  line 
is  that  the   REAs  simply  projected  future  growth  on  past   history  as  opposed 
to  the  actual  situation  and  now  they  expect  the  cities  to  bail  them  out. 
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TO:     Gary   Havener 
October   22,    1986 
Page  3 


The  Colorado  Constitution  gives  the  cities  the  right   to  chose  their  own 
destiny  in  providing  services.     In  the  airport  area  it  has  become  all  too 
obvious  that  it   is  a  tremendous  advantage  to  the  City  to  have  control  over 
these  vital  services. 

/ljs 

cc:     Brian   Moeck 

City  Council   Members 
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ATTACHMENT  3 


CITY  OF  LOVELAND 
OFFICE  OF  THE  CITY  ATTORNEY 

Civic  Center  •  500  East  Third  •  loveland.  Colorado  80537 

(303)  667-6130 


April    7,    1989 


Mr.    Ronald   J.    Carey 

General  Manager 

Poudre  valley  Rural  Electric  Assn 

p  0  Box    1727 

Fort  Collins,  CO   80522 

Dear  Ron: 

Enclosed  herein  is  City  of  Loveland  check  #078694,  in  the 

amount  of  $50,908.22,  representing  25%  of  the  charges  for  electric 

service  furnished  to  Collins  Plating,  U.  S.  West  Communications  and 

•Hach  Company,  and  5%  from  Darrell  Starkson,  during  1988.   Also 

enclosed  is  a  breakdown  showing  such  receipts. 

As  you  are  aware,  the  City  of  Loveland  denies  that  it  owes 
these  monies  to  your  association,  and,  instead,  believes  that  the 
statute  requiring  such  payment  is  unconstitutional.  Because  Judge 
Sullivan  has  entered  an  order  finding  that  the  statute  is  consti- 
tutional, the  City  of  Loveland  is  making  this  payment  under 
protest,  pending  a  reversal  by  an  appellate  court. 

3ecause  of  the  posture  which  the  Association  has  taken  in  our 
lawsuit,  that  is,  that  all  funds  taken  in  by  REA  become  immediately 
subject  to  the  mortgages  to  REA  and  CFC,  this  payment  is  tendered 
upon  your  agreement,  and  the  agreement  of  REA  and  CFC,  that  these 
funds  will  be  promptly  returned,  in  the  event  the  statute  is 
ultimately  found  to  be  unconstitutional. 

Please  have  Mr.  Starr  contact  me  if  you  have  any  questions. 

very  truly  yours, 


Colton  w.  Babcock, 
City  Attorney 


CWB:gb 
Enclosure 
cc:   Brian  Moeck 
Randy1  Starr  s 


Jr. 
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Testimony 

of 

William  E.  Laughlin 

General  Manager 

Talquin  Electric  Cooperative,  Inc. 

President 

Florida  Electric  Cooperatives  Association 


Mr.  Chairman,  Members  of  the  Committee,  I  am  pleased  to 
present  testimony  on  behalf  of  the  rural  electric  consumers  in  the 
State  of  Florida.  I  am  William  E.  Laughlin,  General  Manager  of 
Talquin  Electric  Cooperative,  a  consumer-owned  electric 
distribution  cooperative  located  in  Quincy,  Florida.  At  the 
present  time  I  am  also  serving  as  President  of  the  Florida  Electric 
Cooperatives  Association. 

Before  making  comments  on  H.R.  3790,  "Rural  Consumer 
Protection  Act  of  1994,"  I  would  like  to  relate  some  information 
about  the  electric  cooperatives  in  the  State  of  Florida  and  some  of 
the  experiences  we  have  had  with  municipal  annexation  and 
condemnation . 

Electric  cooperatives  in  Florida  serve  1.3  million  consumers 
along  61,175  miles  of  line.  Electric  cooperatives  in  Florida 
average  10.1  consumers  per  mile  while  municipal  systems  average 
62.4  consumers  per  mile. 

Our  16  consumer-owned,  nonprofit  electric  cooperatives  provide 
power  to  65%  of  Florida's  land  area  but  serve  only  10  percent  of 
the  population.  Our  cooperative  consumers  are  typically  more 
spread  out  than  customers  of  municipal  utilities.  Fewer  customers 
per  mile  of  line  results  in  less  revenue  and  more  expense  for 
electric  cooperatives,  and  makes  the  job  of  maintaining  competitive 
rates  more  difficult. 

Our  cooperatives  were  created  out  of  necessity  like  electric 
cooperatives  all  over  this  country  because  existing  electric 
utilities  were  unwilling  to  extend  service  to  those  areas  now 
served.  Now  some  cooperative  services  areas  in  Florida  and 
elsewhere  have  developed  to  a  point  where  they  appear  to  be  more 
profitable  to  serve.  As  a  result,  electric  cooperative  service 
areas  become  targets  for  takeover  by  investor-owned  utilities 
seeking  to  develop  additional  loads  or  annexation  by  municipally- 
owned  utilities  seeking  to  broaden   their  income  and  tax  base. 

We  feel  its  only  fair  and  just  for  electric  cooperatives, 
which  have  invested  heavily  in  sparsely  populated  areas,  to  be 
allowed  to  continue  to  serve  those  areas  should  they  become  more 
densely  settled.  In  Florida,  our  consumer-owned  electric 
cooperatives  invest  an  average  of  $1,671  per  customer,  compared  to 
the  $1,246  per  customer  for  investor-owned  and  $1,357  per  customer 
for  municipally-owned  utilities.  Loss  of  consumers  from  the 
densely  populated  areas  results  in  loss  of  revenue  and  places  an 
unfair  financial  burden  on  the  remaining  electric  cooperative 
members . 
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Talquin  Electric  Cooperative  provides  service  to  four  counties 
in  North  Florida.  There  are  four  municipalities  within  our  service 
area  that  own  and  operate  electric  systems.  Within  the  past  six 
years,  Talquin  has  had  service  area  disputes  with  three  out  of  the 
four  municipals  previously  mentioned.  Disputes  with  two  of  the 
municipalities  have  been  settled  by  negotiating  service  area 
agreements  which  were  approved  by  the  Florida  Public  Service 
Commission.  A  dispute  with  the  third  municipal  was  settled  by  the 
Public  Service  Commission  in  favor  of  Talquin  and  the  Public 
Service  Commission  instructed  the  parties  to  conduct  negotiations 
for  a  service  area  agreement.  These  negotiations  are  now  at  a 
standstill  with  the  municipal  showing  little  interest  in 
negotiating. 

Our  most  complicated  and  numerous  service  area  disputes  have 
been  with  the  City  of  Tallahassee.  From  1973  until  1988, 
Tallahassee  and  Talquin  had  a  service  area  agreement  which  came 
from  a  negotiated  settlement  to  a  Circuit  Court  case  in  the  early 
1970' s.  This  service  area  agreement  was  in  the  form  of  a 
Stipulation  approved  by  Circuit  Court.  The  parties  had  pledged  to 
renegotiate  this  agreement  and  made  an  effort  to  do  so  beginning  a 
one  year  prior  to  the  agreement's  term  ending  in  1988.  During  the 
period  of  time  when  an  effort  was  being  made  to  renegotiate  the 
1973  agreement,  the  City  of  Tallahassee  annexed  several  thousand 
acres  of  land.  The  largest  of  these  annexations  were  voluntary 
annexations  involving  large  single  owner  tracts  of  land.  The  City 
had  negotiated  with  the  owners  of  these  large  tracts  of  land  to 
provide  utility  services  with  rebate  provisions  provided  the  land 
was  annexed. 

While  we  were  attempting  to  renegotiate  the  1973  agreement, 
the  City  of  Tallahassee  went  into  service  areas  defined  as  Talquin 
service  areas  by  the  agreement  and  started  offering  utility 
services  to  developers.  This  activity  lead  to  eight  disputes  being 
filed  in  the  Florida  Public  Service  Commission  which  started  a 
lengthy  and  complicated  regulatory  process. 

A  service  area  agreement  was  finally  reached  in  late  1989  and 
was  approved  by  the  Florida  Public  Service  Commission.  The 
agreement  negotiated  was  hard  won  by  both  parties  and  I  believe  we 
both  are  grateful  to  have  finally  reached  a  new  service  area 
agreement.  Both  sides  worked  hard  to  reach  an  agreement  and  I  am 
confident  we  will  both  work  hard  to  keep  it. 

In  Florida  we  have  had  condemnation  proceedings  against  one  of 
our  Cooperatives  in  Northeast  Florida  involving  a  large  planned 
development  with  more  than  500  residential  lots,  a  golf  course  and 
other  improvements.  The  municipal  involved  offered  agreements  to 
the  owner  to  provide  other  utility  services  in  addition  to  electric 
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service  then  annexed  the  development  area  and  proceeded  with 
condemnation  after  the  Florida  Public  Service  Commission  had  ruled 
on  the  dispute.  Also,  in  West  Florida  a  Cooperative's  franchise 
with  a  municipal  reached  its  term  and  the  municipal  threatened 
condemnation  proceedings  to  take  the  Cooperative's  facilities  and 
sell  them  to  an  Investor  Owned  Utility  to  get  a  franchise  agreement 
with  the  Investor  Owned  Utility.  This  matter  did  not  go  forward  as 
members  of  the  town  council  changed  over  a  period  of  time  and  the 
Cooperative  was  ultimately  awarded  a  new  franchise. 

These  few  examples  are  typical  of  the  problems  associated  with 
municipal  annexation  and  condemnation  affecting  electric 
cooperative  service  areas.  Even  though  we  have  had  some  success  in 
negotiating  service  area  agreements  these  battles  are  hard  fought, 
expensive  and  frustrating  to  all  concerned.  It  would  be  so  much 
better  if  there  could  be  peace  without  having  to  have  war  first. 

For  several  years,  Florida's  electric  cooperatives  have 
attempted  to  secure  passage  of  an  electric  service  area  law  in  the 
Florida  Legislature.  This  year,  Florida's  electric  cooperatives, 
along  with  the  two  largest  investor-owned  utilities  in  the  State, 
supported  a  bill  which  would  have  authorized  the  Florida  Public 
Service  Commission  to  divide  up  the  State's  geography  and  certify 
electric  utility  service  areas  where  no  voluntary  agreements  had 
been  negotiated  and  approved  by  the  Commission.  Our  obvious  intent 
was  to  reduce  the  costly  duplication  of  utility  services  and  to 
improve  all  utilities  future  system  engineering  and  planning 
efficiency.  We  were  not  successful  in  achieving  passage  this  year, 
but  we  believe  that  our  continuing  efforts  in  this  area  have 
fostered  more  voluntary  electric  service  area  agreements  being 
negotiated. 

Now  I  would  like  to  discuss  why  the  introduction  of  H.R.  3790 
is  important. 

As  Representative  Long  indicated  when  she  introduced  this 
legislation,  the  "Rural  Consumer  Protection  Act  of  1994"  is  a  real 
starting  point  in  resolving  this  complicated  and  sometimes 
controversial  issue.  If  nothing  else,  it  brought  about  this 
hearing  so  Congress  can  explore  a  way  to  resolve  this  issue  in  the 
best  interest  of  electric  consumers.  After  all,  a  pivotal  part  of 
the  legislation  is  the  independent  third  party  hearing  provision  to 
determine  what  is  the  public  interest  of  all  the  electric  consumers 
involved. 

Representative  Long's  legislation  does  not  prevent  municipal 
annexation.  It  simply  stops  hostile  actions  by  a  municipality  with 
no  determination  of  what  is  best  for  all  parties  involved. 
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If  municipalities  continue  to  have  the  power  to  arbitrarily 
take  an  electric  cooperative's  densest  areas  and  best  electric 
load,  the  remaining  areas  will  likely  suffer  from  increased 
electric  rates  and  not  prosper.  Many  consumers  of  electric 
cooperatives  already  have  electric  rates  which  may  be  difficult  for 
them  to  pay.  To  have  electric  rates  increase  more  due  to  losing 
densely  populated  service  areas  presents  a  real  threat  to  electric 
cooperatives  everywhere. 

In  Florida,  we  believe  there  is  a  need  for  strong  federal  law 
to  protect  electric  cooperative  consumers  and  the  financial 
interest  of  the  federal  government.  H.R.  3790  can  be  perfected  and 
can  bring  about  a  more  level  playing  field  for  urban,  suburban  and 
rural  consumers. 

I  thank  the  Committee  for  holding  this  hearing  and  for  its 
interest  in  this  issue.  I  will  be  happy  to  respond  to  any 
inguiries  or  answer  any  questions  the  Committee  may  have. 


81-792  0-94-6 
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TESTIMONY  OF 

LARRY  WATSON 

MANAGER 
PARAGOULD,  ARKANSAS,  CITY  LIGHT,  WATER  AND  CABLE 

ON  BEHALF  OF 

THE  AMERICAN  PUBLIC  POWER 
ASSOCIATION 

BEFORE  THE 

ENVIRONMENT,  CREDIT  AND  RURAL 

DEVELOPMENT 

SUBCOMMITTEE  OF  THE  U.S.  HOUSE 

COMMITTEE  ON  AGRICULTURE 

CONCERNING  H.R.  3790 

May  4, 1994 

Mr.  Chairman  and  Members  of  the  subcommittee,  I  am  Larry  Watson,  manager  of 
Paragould,  Arkansas,  City  Light,  Water,  and  Cable.  My  electric  utility  system  is  a 
member  of  the  American  Public  Power  Association,  and  I  am  appearing  here  today 
on  behalf  of  APPA. 

Accompanying  me  is  Larry  Hobart,  APPA's  Executive  Director.  APPA  is  the 
national  service  organization  representing  more  than  1,750  public  power  systems 
throughout  the  country.  APPA  appreciates  the  opportunity  to  testify  today  on  this 
very  important  issue. 

This  basic  right  is  vital  to  the  social  and  economic  well-being  and  political  stability 
of  municipalities.  More  importantly,  it  recognizes  the  demographic  reality  of  our 
nation  as  we  head  into  the  21st  Century  -  that  population  movement  concentrates 
on  cities  and  towns  as  people  seek  better  jobs  and  improved  quality  of  life  in  urban 
areas. 

Cities  by  law  are  endowed  with  the  authority  and  charged  with  the  responsibility  to 
promote  local  growth  and  prosperity  and  to  ensure  delivery  of  essential  services. 
In  cities  and  towns  that  own  and  operate  their  own  electric  utility,  electric  power  is 
such  an  essential  service.  However,  enacting  federal  legislation  to  preempt  state 
service  territory  laws  and  to  erect  barriers  to  municipal  service  in  annexed  areas 
severely  undermines  the  ability  of  cities  to  meet  this  obligation.  That  is  why 
mayors,  city  council  persons,  and  utility  board  members  and  managers  opposed  the 
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1993  territorial  provision  in  the  House  budget  reconciliation  bill  and  just  as 
strongly  oppose  H.R.  3790.  Municipalities  take  the  obligation  to  serve  seriously, 
and  will  vigorously  oppose  any  attempt  to  limit  an  essential  tool  needed  to  fulfill  it. 

There  are  three  basic  arguments  against  federal  action  to  preempt  state  territory 
laws  and  erect  federal  barriers  to  municipal  service  in  annexed  areas: 

•  It  is  not  necessary  to  protect  the  federal  investment  in  rural  electrification  or 
to  preserve  the  economic  viability  of  cooperatives. 

•  Tailored  state  laws,  constitutional  provisions,  and  public  utility  commission 
rulings  adequately  deal  with  utility  service  territories  and  should  not  be 
preempted  by  federal  law  in  the  absence  of  an  overriding  federal  interest. 


• 


Annexation  and  condemnation  are  important  public  policy  tools  that  allow 
municipal  electric  systems  to  meet  their  obligation  to  serve  new  residents, 
keep  costs  down  for  citizens,  and  promote  economic  development  on  behalf 
of  the  community. 

A.       FEDERAL  PREEMPTION  NOT  NECESSARY  TO  PROTECT  REA 
OR  CO-OPS 

Proponents  of  legislation  to  preempt  state  service  territory  laws  claim  that  federal 
legislation  is  needed  to  prevent  municipally  owned  electric  systems  from 
"skimming  the  cream"  -  annexing  more  densely  settled  growth  areas  around  cities 
that  previously  have  been  served  by  rural  electric  cooperatives.  As  municipal 
utilities  assume  this  load,  the  co-op's  customer  density  will  decrease  and  its  costs 
per  consumer  will  increase.  As  a  result,  it  is  argued,  costs  for  remaining  customers 
will  increase.  Further,  lost  sales  might  jeopardize  the  co-op's  ability  to  repay  its 
federal  loans  -  or  so  goes  the  co-op  argument. 

Co-ops  are  doing  well 

Statistics  do  not  support  the  argument  that  annexations  are  causing  a  declining 
customer  base  for  co-ops,  nor  have  the  cooperatives  or  the  Rural  Electrification 
Administration  presented  any  credible  evidence  to  the  contrary.  The  co-op 
customer  base  has  grown  every  year  since  1935,  as  indicated  in  the  attached  "Chart 
A"  prepared  by  the  Rural  Electrification  Administration. 

According  to  the  National  Rural  Electric  Cooperative  Association  (NRECA), 
during  1992,  rural  electric  systems  added  about  286,000  new  customers,  an 
increase  of  2.5  percent.  The  USDA's  FY  1995  budget  request  projects  that 
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cumulative  customers  served  by  co-ops  with  RE  A  loans  will  grow  by  550,000  over 
the  next  two  years. 

Compared  to  municipal  and  other  local  public  power  systems,  co-op  customer 
growth  is  booming.  Attached  "Chart  B"  is  based  on  statistics  of  the  U.S.  Energy 
Information  Administration  and  graphically  demonstrates  that  co-op  customer 
growth  has  outpaced  that  of  the  municipally  owned  electric  utilities  over  the  past 
five  years. 

A  state-by-state  breakdown  of  these  national  numbers  is  attached  as  Appendix  A. 

Not  only  are  distribution  electric  cooperatives  adding  customers  faster  than 
municipally  owned  utilities,  their  electricity  sales  are  growing  faster,  as  well. 
Attached  "Chart  C".  prepared  by  NRECA,  indicates  that  electricity  sales  by 
distribution  cooperatives  in  all  customer  classes  have  grown  substantially  faster  in 
recent  years  than  those  by  the  rest  of  the  electric  utility  industry. 

Other  statistics  compiled  by  NRECA  refute  the  organization's  own  argument  that 
municipal  electric  utilities  are  taking  more  and  more  of  the  co-op's  customers 
through  annexation  and  condemnation.  If  this  were  true,  one  would  expect  that  a 
large  number  of  electric  distribution  co-ops  would  be  posting  customer  losses. 
However,  out  of  926  distribution  co-ops,  only  66  actually  lost  customers  in  1992. 
Attached  is  "Chart  D"  which  shows  that  the  number  of  distribution  co-ops  losing 
customers,  rather  than  increasing,  has  dropped  by  50%  over  the  past  five  years. 

Rural  electric  cooperatives  are  generally  prospering.  In  1993,  the  REA  reported: 
"The  improving  financial  condition  of  electric  distribution  borrowers  reflects  a 
pattern  of  change  that  began  in  the  early  1 980s.  Trends  show  that  borrowers  have 
improved  their  financial  standing  with  respect  to  asset  equity,  operating  revenue, 
margins  (net  income),  general  funds  as  a  percentage  of  total  utility  plant,  and  times 
interest  earned  ratio  (TIER).  While  the  median  TIER  ratio  for  distribution 
borrowers  has  varied  slightly  in  the  last  five  years,  it  continues  to  reflect  the  fact 
that  borrowers  have  sufficient  resources  to  pay  for  debt  service  costs  while  they  are 
increasing  their  equity  position."  In  answer  to  questions  submitted  by 
Congressman  Ed  Pastor  (D-AZ)  during  hearings  on  REA's  budget  request  for  FY 
1995,  REA  wrote  that  the  "general  financial  health  of  REA  electric  distribution 
borrowers  is  very  strong." 

Federal  Loans  are  Secure 

REA  has  not  evidenced  a  need  for  increased  loan  security.  In  fact,  REA  reported  in 
1991  that  of  the  over  $53  billion  in  loans  the  agency  has  distributed  to  electric 
suppliers  since  1936,  only  two  borrowers  had  defaulted.  Losses  totaled  a  mere 
$37,000. 
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Not  even  a  selective  reading  of  credit  agency  comments  on  annexations  lends  much 
support  for  the  need  to  preempt  state  territory  laws.  Both  REA  and  NRECA  argue 
that  Standard  and  Poors  (S&P)  has  expressed  concern  about  annexations  and  the 
ability  of  cooperatives  to  repay  their  loans.  Rather  than  supporting  a  federal  law 
prohibiting  annexations  and  condemnations,  S&P  writes  that  the  "best  defense 
against  service-area  encroachment  is  competitively  priced  power." 

The  fact  is  that  no  credible  evidence  has  been  offered  that  demonstrates  a  need  to 
provide  rural  electric  cooperatives  with  a  federal  protection  against  loss  of  service 
territory  not  enjoyed  by  other  segments  of  the  industry.  Even  REA,  in  a  letter  to 
Sen.  Alan  Simpson  last  September,  admitted  that  "REA  has  not  undertaken  to  keep 
records  documenting  for  each  affected  borrower  the  precise  impacts  of  annexations 
and  condemnations  on  such  matters  as  the  load  and  revenue  projections  of 
borrowers  or  rates  for  electric  service."  Apparently  the  agency  still  does  not  have 
such  data.  This  year,  REA  has  requested  data  from  its  borrowers  concerning  the 
impact  of  annexation  and  condemnation  on  cooperatives. 

Density  Not  Crucial  Factor 

Failing  to  establish  a  credible  historical  argument  that  coops  are  threatened  by 
economic  extinction  or  that  federal  loans  are  imperiled,  proponents  argue  that 
because  the  service  territories  of  cooperatives  are  less  densely  populated,  their 
customers  must  pay  higher  rates.  Loss  of  customers  through  annexation  and 
condemnation  aggravates  this  problem.  However,  low  customer  density  does  not 
explain  higher  co-op  rates. 

NRECA  reported  in  a  1993  study  that  distribution  co-ops  with  more  than  10,000 
members  generally  have  lower  operating  costs  per  month  than  their  neighboring 
investor  owned  utility  (excluding  power  supply,  capital,  and  tax  costs).  "Co-ops 
with  fewer  than  1 0,000  members  typically  have  higher  distribution  costs, 
regardless  of  density."  NRECA  reported  (emphasis  supplied). 

According  to  NRECA,  two-thirds  of  rural  electric  cooperatives  have  higher  rates 
than  their  neighboring  utilities.  NRECA  1992  numbers  show  that  313  systems  had 
rates  more  than  15%  higher  than  their  neighboring  utilities. 

Distribution  Does  Not  Explain  Rate  Differences 

Public  power  helps  holds  down  electric  costs.  Rates  of  rural  electric  cooperatives 
are  17%  higher  than  rates  of  public  power  utilities.  (A  state-by-state  breakdown  of 
average  rates  for  each  segment  of  the  utility  industry  is  attached  as  Appendix  B). 
The  difference  is  not  explained  by  distribution  expenses,  as  cooperatives  have 
claimed:  co-op  distribution  costs  are  only  2  percent  higher  than  costs  of  public 
power  utilities. 
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So  the  explanation  of  public  power's  significant  rate  advantage  over  cooperatives 
lies  elsewhere.  And  the  first  place  to  look  should  be  power  supply  costs  (i.e.,  costs 
of  power  production  and  purchased  power)  since  they  account  for  roughly  three 
fourths  of  the  retail  price  of  electricity. 

Data  for  1991  suggest  that  the  power  supply  costs  of  cooperative  systems  are  about 
10  percent  higher  than  those  for  public  systems.  A  complete  analysis  of  relative 
distribution  and  power  supply  costs  is  attached  as  Appendix  C. 

Everybody  Has  Problems 

Cooperatives  are  not  alone  in  the  electric  utility  industry  in  facing  economic 
troubles.  However,  where  hardships  exist,  as  in  many  other  cases,  they  are  in  most 
instances  the  result  of  faulty  management  decisions,  misjudgments  in  planning,  and 
failure  to  perform  in  the  competitive  marketplace.  Loss  of  customers  and  territory 
due  to  municipal  annexation  is  often  a  scapegoat  designed  to  deflect  criticism  from 
the  real  culprits. 

Public  power  systems  are  no  more  immune  to  the  demanding  forces  of  competition 
than  co-ops  or  private  power  companies.  However,  municipal  electric  systems  are 
forced  to  eat  their  own  mistakes  because  the  owners  and  users  are  one  and  the 
same.  There  is  no  one  to  bail  them  out.  In  fact,  public  power  systems  are  the  most 
vulnerable  of  the  three  types  of  electric  utilities.  Their  existence  is  totally 
dependent  on  the  political  support  of  the  communities  they  serve.  During  the 
1980s,  13  public  power  systems  were  sold  to  co-ops;  no  co-op  was  acquired  by  a 
public  power  system  during  this  time. 

As  shown  by  a  1990  NRECA  survey,  cooperatives  themselves  did  not  pin  the  bulk 
of  the  blame  on  annexation  for  any  financial  problems  that  they  may  be 
experiencing.  Obviously,  a  depressed  agriculture  economy,  shrinking  farm 
population,  declining  use  of  electric  power  for  agricultural  purposes  such  as 
irrigation,  and  the  out-migration  from  non-farm  rural  areas  are  prime  factors. 
These  conditions  -  inevitable  and  probably  irreversible  -  are  the  result  of 
demographic,  social,  economic,  and  technical  forces  which  have  been  at  work  in 
America  for  decades  and  which  are  beyond  the  control  of  any  segment  of  the 
electric  utility  industry. 

Annexation  can  no  more  be  blamed  for  the  failure  of  co-ops  to  adjust  to  changing 
economics  and  demographics  than  it  can  be  blamed  for  co-op  management 
decisions  that  led  to  over-building  and  excess  generating  capacity,  associated 
expensive  take-or-pay  contracts  signed  by  distribution  systems,  the  inefficiency  of 
cooperative  distribution  with  big  overheads,  or  wasteful  layers  of  bureaucracy  in 
G&Ts. 
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For  co-ops  and  public  power  systems  alike,  it  comes  down  to  withstanding  and 
adapting  to  the  rigors  of  competition  and  demands  of  consumers.  Relative  rates, 
the  quality  of  service,  and  effective  economic  development  efforts  are  the  bottom 
line  for  co-ops  and  public  power  alike  and  the  areas  in  which  public  power  shows  it 
excels. 

Cooperatives  cannot  expect  to  solve  whatever  economic  problems  -  real  or 
imagined  -  they  may  have  by  freezing  the  existing  service  territories  of  municipal 
utilities  and  preventing  municipal  utilities  from  growing  as  the  community  grows. 

Co-ops  Larger  Than  Municipals 

An  important  factor  contributing  to  the  moderation  of  co-op  distribution  expenses 
relative  to  public  power  systems  is  that  the  median-sized  rural  cooperative  system 
is  many  times  larger  than  the  median-sized  public  power  system.  The  median- 
sized  distribution  cooperative  serves  8,500  customers  compared  to  only  1,750 
customers  for  the  median-sized  public  power  system. 

Implicit  in  the  median  system  size  comparison  is  a  extremely  important 
demographic  fact  -  rural  electric  cooperatives  do  not  have  a  monopoly  on  serving 
rural  customers.  Of  the  total  non-metropolitan  residential  customers  receiving 
electric  service  in  the  U.S.,  IOUs  serve  38%,  rural  co-ops  serve  34%,  and  the 
municipal  systems  serve  28%.  While  the  sector  of  the  electric  utility  industry  with 
the  limited  mandate  to  electrify  rural  America  serves  an  increasingly  urban 
customer  base,  municipal  systems  continue  to  serve  very  small  rural  communities, 
and,  most  importantly  to  their  customers,  offer  lower  rates  than  neighboring 
cooperatives. 

"Subsidy"  Higher  for  Co-ops 

NRECA  also  charges  that  other  ownership  segments  of  the  electric  utility  industry 
receive  more  federal  support  than  do  co-ops.  NRECA  numbers  show  that  federal 
assistance  to  public  power  is  86%  greater  that  to  co-ops  -  $93  per  customer  versus 
$50  per  customer.  However,  the  NRECA  estimates  are  based  on  several  faulty 
assumptions.  The  most  flagrant  perhaps  is  a  the  use  of  "number  of  consumers"  as  a 
basis  of  comparison  instead  of  "kWh  sales."  This  is  like  calculating  the  price 
support  subsidies  for  farm  products  on  a  per  farm  basis  rather  than  on  a  per  bushel 
basis  or  other  unit  of  production.  Assistance  comparisons  should  relate  to  the  unit 
of  an  item  bought  or  sold  and  not  reflect  relative  amounts  of  consumption,  as 
NRECA's  "per  consumer"  numbers  do.  Since  consumption  per  customer  is  higher 
for  public  systems  than  for  co-ops,  the  NRECA  estimates  are  naturally  biased  in 
the  co-ops'  favor.  When  this  simple  correction  is  made,  public  power's  alleged 
advantage  drops  from  86  percent  to  9  percent. 
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Moreover,  NRECA  does  not  include  the  full  benefit  co-ops  receive  from  REA 
loans,  and  fails  to  include  any  of  the  benefits  they  receive  from  Federal  Financing 
Bank  loans.  Also,  the  tax  rate  NRECA  uses  to  calculate  public  power's  benefit 
from  tax-exempt  bonds  is  too  high,  thereby  inflating  that  alleged  subsidy.  When 
these  distortions  are  corrected,  co-op  assistance  is  over  $750  million  instead  of  the 
$555  million  that  NRECA  asserts,  and  the  co-ops'  advantage  from  federal  programs 
is  55%  greater  than  public  power's. 

Co-op  Interest  Rates  Capped 

Under  the  revisions  in  the  REA  program  approved  by  Congress  last  year,  co-ops' 
cost  of  capital  from  the  federal  government  will  remain  below  the  cost  of  capital 
available  to  municipal  electric  systems  through  the  bond  market.  This  is  because 
the  interest  rate  for  the  bulk  of  the  direct  loans  will  be  indexed  to  the  going  rate  for 
municipal  borrowing  -  but  without  underwriters'  fees,  points,  or  other  costs  of 
raising  money  in  the  bond  market.  And  the  interest  rate  on  these  loans  is  capped  at 
7  percent  -  even  though  there  is  no  cap  on  interest  rates  paid  by  other  segments  of 
the  electric  utility  industry,  including  public  power  systems,  federal  power 
marketing  agencies,  investor-owned  utilities,  and  independent  power  producers.  In 
addition,  REA  is  using  the  best  rated  general  obligation  bonds  to  determine  the 
interest  rate.  A  much  more  accurate  rate  would  be  an  average  of  municipal  electric 
revenue  bonds.  However,  that  would  result  in  a  much  higher  interest  rate  for  the 
co-op  loan  program. 

REA's  rates  for  the  first  quarter  of  1994  start  at  3%,  first  reach  5%  for  eleven-year 
loans  and  peak  at  5.5%  for  18-35  year  terms.  In  contrast,  the  Bond  Buyer's  25- 
Bond  Revenue  Index  for  April  29,  1994  posted  an  average  yield  of  6.42%  -  almost 
a  full  point  above  comparable  terms  for  REA  loans.  It  should  also  be  noted  that  the 
lowest  rated  issuer  in  the  25-Bond  Revenue  Index  carries  an  S&P  bond  rating  of  A- 
or  better. 

Special  Federal  Help  Available  to  Co-ops 

The  Clinton  Administration's  Rural  Utility  Service  (RUS)  budget  for  fiscal  year 
1995  included  a  payroll  of  509  persons  to  support  rural  electric  cooperatives.  "In 
order  to  administer  the  RUS  loan  program  and  to  ensure  that  construction  and 
operation  projects  conform  to  approved  standards,  RUS  furnishes,  without  cost  to 
the  borrower,  business  management  and  technical  assistance  on  a  regular  basis," 
the  budget  explained.  "This  objective  is  carried  out  through  regulations,  personal 
visits  to  the  borrowers,  and  training.  RUS  has  personnel  in  the  Washington  office 
and  a  field  staff  who  have  expertise  in  the  electric  and  telephone  industry  and  who 
are  available  to  assist  borrowers  in  specialized  areas  including  rural  development." 
In  addition,  the  federal  government  aids  co-ops  through  interest-free  rural 
economic  development  loans  and  grants,  telecommunication  and  computer 
programs,  and  loans  for  water  and  waste  services. 
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In  summary,  enactment  of  a  federal  territory  law  is  not  necessary  to  protect  REA 
loans  or  preserve  rural  electric  cooperatives.  Co-ops  have  survived  and  prospered 
for  more  than  half  a  century  without  this  kind  of  preemptive  federal  legislation,  and 
all  indications  are  that  they  will  continue  to  do  so  under  service  area  decisions  by 
the  states. 

B.  STATES  HAVE  HISTORICALLY  REGULATED  SERVICE  AREAS 

Every  state  in  the  country  has  enacted  legislation  and/or  established  through 
commission  or  court  decisions  ground  rules  to  be  used  to  determine  which  utility 
serves  which  customers.  H.R.  3790  preempts  this  established  body  of  state  laws 
and  forces  states  to  adopt  arbitration  to  deal  with  territorial  disputes,  a  procedure 
that  none  of  the  states  has  adopted.  This  legislation  flies  directly  in  the  face  of 
established  principles  of  federalism  and  state  sovereignty. 

Under  our  federal  system  of  government,  the  federal  government  was  intended  to 
be  a  government  of  limited  powers  where  state  and  local  governments  retain  a 
substantial  degree  of  sovereignty.  The  sovereignty  of  states  is  particularly  strong 
where  the  state  law  relates  to  an  area  that  has  traditionally  been  considered  within 
the  historic  police  powers  of  the  state. 

"[Regulation  of  utilities  is  one  of  the  most  important  of  the  functions  traditionally 
associated  with  the  police  powers  of  the  States."  Arkansas  Elec.  Coop.  Corp.  v. 
Arkansas  Pub.  Serv.  Comm'n.  461  U.S.  375,  377  (1983).  In  fact,  the  United  States 
Supreme  Court  has  repeatedly  recognized  that  issues  affecting  public  utilities, 
including  the  franchising  of  utilities  and  the  assignment  of  customer  service  areas, 
are  presumptively  subject  to  the  oversight  and  control  of  local  authorities.  E.g., 
Central  Hudson  Gas  &  Electric  Corp.  v.  Public  Serv.  Comm'n.  447  U.S.  557,  569 
(1980);  Frost  v.  Corporation  Comm'n.  278  U.S.  515,  534  (1929). 

Here's  how  annexation  and  determination  of  service  territories  work  in  most  states. 

States  Define  Annexation  Powers 

The  power  of  annexation  is  provided  by  state  legislation  or  constitutions,  and  can 
be  delegated  to  municipal  corporations.  Initiation  of  annexation  proceedings  may 
be  by  petition  of  property  owners  and/or  by  resolution  or  ordinance  of  the 
municipal  governing  body.  That  action  is  followed  by  notice  to  interested  parties, 
usually  with  the  opportunity  to  protest,  and  by  submission  in  many  instances  to  the 
voters  of  the  area  affected,  and  concluded  by  an  order  or  another  ordinance. 

Frequently,  the  intermediate  or  final  step  is  an  election  and  approval  of  the 
annexation  by  a  majority  of  the  electors  in  the  annexing  municipality  and  the 
property  owners  of  the  territory  proposed  to  be  annexed.  The  statutes  of  some 
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jurisdictions  permit  annexation  to  be  defeated  by  a  protest  of  a  majority  of  the 
inhabitants  of  the  area  sought  to  be  annexed. 

In  April  of  this  year  an  annexation  effort  did  fail  following  a  vote  by  residents.  The 
municipal  utility  in  Rice  Lake,  Wisconsin  attempted  to  serve  three  businesses  in  an 
annexed  area  currently  served  by  a  co-op.  The  annexation  question  was  placed  on 
the  ballot.  The  local  co-op  campaigned  vigorously  against  the  annexation  and  a 
majority  of  residents  voted  against  the  annexation. 

Annexations  are  not  uncommon.  In  fact,  during  the  past  decade,  annexations 
brought  almost  two-and-a-half  million  people  into  incorporated  municipalities  -  an 
average  of  approximately  240,000  a  year  during  the  1980s.  According  to  the  latest 
(1990)  estimated  figures  available  from  the  U.S.  Census  Bureau's  Annual 
Boundary  and  Annexation  Survey,  annexations  accounted  for  more  than  700,000  in 
new  population  in  cities  in  just  the  last  three  years  of  the  decade:  250,000  in  1987; 
254,000  in  1988;  and  233,000  in  1989. 

Expansion  possibilities  for  municipal  electric  utilities  are  frequently  restricted  to 
annexed  areas  while  rural  electric  cooperatives  have  significant  opportunities 
because  their  lines  span  some  75%  of  the  nation's  land  mass. 

As  varied  as  are  the  state  laws  governing  the  rights  of  municipalities  to  annex  new 
territories,  the  laws  involving  service  territories  are  even  more  complex.  However, 
the  variety  and  complexity  of  service  territory  laws  reflect  the  desire  of  states  to 
deal  with  this  important  issue  in  the  way  they  perceive  to  be  in  the  best  interest  of 
their  citizens.  The  complexity  of  these  laws  is  evidenced  by  the  apparent  confusion 
regarding  the  number  of  states  lacking  territory  protection.  The  Cooperative 
Finance  Corp.  (CFC)  claims  only  9  states  lack  territorial  protection,  while  NRECA 
argues  that  the  figure  should  be  30  states.  In  fact,  all  states  do  have  a  form  of 
service  territory  protection  since  the  5th  Amendment  of  the  U.S.  Constitution 
requires  compensation  for  takings.  A  summary  of  the  state  territorial  statutes  is 
attached  as  Appendix  D.  A  quick  review  clearly  indicates  that  states  have  given 
careful  attention  to  this  issue  and  crafted  laws  to  meet  their  needs. 

State  laws  vary,  but  one  thing  is  very  clear:  annexation  is  a  state-sanctioned 
procedure  for  dealing  with  problems  of  local  governance,  and  neither  the  states  nor 
the  nation's  83,000  political  subdivisions  will  voluntarily  relinquish  their  existing 
powers  or  permit  them  to  be  wrested  away. 

Municipal  annexation  and  condemnation  is  not  a  sinister  plot  cooked  up  at  City 
Hall  by  local  governing  bodies  to  indiscriminately  gobble  up  land  areas  and  people 
on  the  periphery  of  cities.  Rather,  annexation  is  a  conscientious  effort  by 
municipalities  to  keep  local  governance  in  step  with  changing  times,  and  to  ensure 
the  most  orderly  and  cost-effective  delivery  of  services  possible  -  including  electric 
services  when  local  people  have  ordained  that  to  be  a  municipal  function. 
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In  the  final  analysis,  annexation  and  condemnation  enable  municipalities  to  better 
serve  people.  It  is  sound  public  policy  because  it  produces  benefits  -  in  lower 
rates,  efficient  service,  and  natural  extension  of  the  principles  of  local  control  -  that 
flow  directly  to  citizens  and  consumers,  including  those  already  inside  the  city  and 
those  coming  in. 

Communities  of  Affected  People  Make  the  Decision 

Annexation  and  condemnation  takes  place  only  when  a  community  decides  after 
careful  deliberation  that  it  needs  to  incorporate  additional  territory  to  respond  to 
local  needs,  enhance  efficiency  and  reduce  costs  in  delivery  of  services  by 
expansion  and  integration,  and  promote  the  social  and  economic  viability  of  the 
city  or  town. 

David  Rusk,  former  mayor  of  Albuquerque,  New  Mexico,  and  now  an  independent 
urban  policy  consultant,  reports  in  a  study  Cities  Without  Suburbs  published  by 
The  Woodrow  Wilson  Center  that  33  states  allow  the  annexation  process  to  be 
initiated  by  a  petition  of  property  owners  in  the  area  to  be  annexed.  Usually,  the 
support  of  a  majority  or  an  extraordinary  majority  of  property  owners  is  required. 
In  half  of  these  states,  annexation  can  be  initiated  only  by  property  owner  petition. 
On  the  other  hand,  24  states  allow  annexation  to  be  initiated  by  city  ordinance  or 
resolution.  In  23  states  a  referendum  or  majority  approval  of  property  owners  in 
the  area  to  be  annexed  is  required.  In  1 0  states  voters  in  the  annexing  city  must 
approve  the  annexation.  In  Virginia,  Nevada,  Washington,  Nebraska,  and  Ohio  the 
affected  county  government  must  approve  any  municipal  annexation. 
Annexation  and  condemnation  is  designed  to  achieve  the  following  goals: 

•  To  bring  all  citizens  within  a  community  of  interest  under  one  government. 

•  To  give  a  political  voice  to  all  those  in  the  urban  incorporated  area. 

•  To  ensure  that  those  who  receive  municipal  benefits  pay  for  them,  and  that  city 
residents  are  not  charged  for  urbanized  services  in  suburban  outlying  areas. 

•  To  promote  coordinated  planning  and  design  in  the  metro  areas. 

•  To  facilitate  through  extension  of  city  services  urbanized  development  on  the 
fringes  of  municipalities. 

•  To  avoid  the  establishment  of  a  multiplicity  of  essential  municipal  services. 

•  To  promote  economic  development  by  attracting  business  and  industry  that 
look  for  reliable  city  services  at  a  reasonable  cost. 
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Co-op  Position  Blocks  City  Service 

Spokespersons  for  cooperatives  frequently  suggest  that  they  do  not  object  to 
municipal  annexation  per  se;  they  say  that  they  are  not  trying  to  prevent  cities  from 
extending  their  boundaries  to  achieve  growth.  Neither  do  they  generally  object  to 
extension  via  annexation  of  city  services  such  as  water,  sewage,  gas,  fire  and  police 
protection,  and  garbage  disposal.  What  cooperatives  object  to  is  municipally- 
owned  power  systems  providing  service  to  customers  who  subsequently  locate  in 
the  annexed  area.  Opposition  to  city  service  may  exist  even  though  state  laws 
provide  compensation  for  physical  facilities,  revenue  loss,  and  severance  damages. 

Co-ops  seem  to  put  themselves  in  the  position  of  endorsing  economic  development 
made  possible  through  the  availability  of  nearby  city  services  -  so  long  as  they  can 
retain  exclusive  rights  to  provide  electricity  in  the  event  annexation  takes  place. 

Thus,  it  comes  down  to  the  competition-proof  proposition  that  while  cooperatives 
say  that  they  do  not  object  to  annexation,  they  insist  on  putting  their  own  spin  on 
just  what  annexation  entails  in  terms  of  what  services  municipalities  may  provide. 
They  argue  that  they  have  a  vested  right  to  stay  where  they  are  and  provide  electric 
service  in  perpetuity  -  notwithstanding  the  changing  face  of  the  countryside  from 
rural  to  urban  and  the  duty  of  all  cities  to  provide  all  basic  public  services  - 
including  electric  service  where  that  is  a  public  responsibility. 

The  cooperative  position  is  based  in  large  part  on  protecting  the  perceived  interests 
of  customers  in  rural  areas,  without  regard  for  the  views  of  local  governments  and 
needs  of  the  people  in  more  densely  populated  areas  who  choose  to  be  annexed. 
Co-ops  argue  that  in  order  to  protect  their  rural  customers  from  higher  rates  they 
need  to  hold  on  to  customers  in  urban  fringe  areas.  This  raises  the  question:  is  it 
appropriate  to  require  customers  in  high  density  areas  to  subsidize  those  in  rural 
low  density  areas?  This  notion  flies  in  the  face  of  the  REA  program  and  what 
Congress  intended  for  it  to  achieve.  Clearly,  in  devising  the  low-interest  loan 
program  to  bring  electricity  to  rural  America,  Congress  intended  that  the  tax 
subsidy  come  from  all  taxpayers.  It  was  never  contemplated  that  the  subsidy 
would  be  drawn  from  customers  in  urbanized  areas  who  might  through  annexation 
benefit  from  lower  rates  or  better  service  but  are  denied  these  benefits  as  a  form  of 
economic  aid  to  co-ops. 

Any  co-op  facilities  acquired  by  a  municipality  through  condemnation  must  be  paid 
for  by  the  city.  The  U.S.  Constitution  requires  just  compensation  be  accorded  in 
any  such  taking.  States'  laws  vary,  but  at  a  minimum  they  normally  account  for  the 
value  of  the  property  in  question,  plus  consequential  and  severance  damages 
resulting  from  separation  from  the  co-op  system.  In  addition,  they  often  include 
payment  to  compensate  for  loss  revenues  for  some  specified  period  of  time. 


11 


173 


Claims  that  municipal  annexation  has  had  deleterious  effects  on  growth  and 
economic  stability  are  frequently  unsubstantiated  and  fail  to  take  compensation  into 
account. 

For  example,  co-op  figures  show  that  Poudre  Valley  REC  in  Colorado  claimed 
$42,555  in  "lost  annual  revenue,"  due  to  loss  of  120  consumers,  and  lost  annual 
kilowatt-hour  sales  of  $2.9  million  (.6  percent  of  the  co-op's  total  kWh  sales).  For 
these  losses,  the  co-op  received  compensation  of  $985,047.  This  calculates  to  a  10 
percent  return  over  25  years  on  a  $42,555  investment  for  a  loss  of  less  than  1 
percent  in  sales  -  hardly  an  "economic  hardship"  caused  by  annexation.  Properly 
applied,  this  compensation  could  easily  stabilize  rates  for  the  customers  left  on  the 
system. 

C.  ECONOMIC  HEALTH  OF  METROPOLITAN  AREAS  IMPORTANT 
TO  ECONOMY  AND  JOBS 

While  rural  electric  cooperatives  have  not  been  harmed  by  annexations  and 
condemnations,  there  are  very  real  adverse  effects  that  will  be  suffered  by  both 
consumers  and  municipal  electric  systems  if  a  territorial  protection  provision  is 
enacted.  Blocking  municipal  power  systems  from  serving  new  citizens  in  annexed 
areas  may  deny  those  citizens  a  valuable  municipal  service  -  lower-cost  electric 
service.  In  addition,  because  revenues  from  municipally  owned  electric  utilities  are 
frequently  transferred  to  the  cities'  general  fund  to  underwrite  other  municipal 
services,  co-op  customers  annexed  into  the  city  would  be  freeloading  on  the  rest  of 
the  city  residents  whose  electric  rates  help  pay  for  other  municipal  functions. 

When  the  city's  service  area  is  frozen,  and  economic  and  population  growth  takes 
place  in  concentric  circles  on  the  fringes  of  the  community,  the  municipal  system 
can  end  up  serving  a  "hollow  center"  as  residents  and  businesses  locate  on  the 
edges  of  town.  The  municipal  system  loses  future  revenue  from  residents 
incorporated  by  annexation  into  the  city;  with  fixed  boundaries  and  no  expansion, 
the  revenue  stream  may  be  inadequate  to  permit  steady  system  improvement; 
opportunities  to  integrate  city  services  through  the  electric  utility  are  decreased; 
and  economies  of  scale  available  with  larger  utility  operations  are  forfeited. 

Jobs  Exist  in  Cities 

About  half  of  U.S.  farm  households  depend  primarily  on  off-farm  income  for  their 
livelihood,  and  another  10%  depend  on  a  combination  of  farm  and  off-farm 
income.  These  nonfarm  jobs  are  frequently  generated  by  economic  activity  in 
urban  areas  where  provision  of  city  services  encouraged  location  of  businesses  and 
industries.  "We  know  that  economic  development  will  take  place  around  cities  and 
towns  and  around  industries,"  former  NRECA  General  Manager  Bob  Bergland 
noted. 
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The  proportion  of  the  rural  population  with  jobs  was  58.9%  in  1992,  up  slightly 
from  a  year  earlier  when  58.2%  of  the  rural  population  was  working.  This  rate  is 
well  below  the  peak  in  1989  when  59.6%  of  the  rural  population  was  employed.  In 
urban  areas,  62.1%  of  the  population  was  employed  in  1992,  down  slightly  from 
the  previous  year. 

"Urban  jobs  continue  to  yield  earnings  that  are  about  25%  higher  than  rural 
earnings,"  the  Department  of  Agriculture  reported  last  year.  During  the  period 
1988-90,  in  about  60%  of  farm  operation  households,  either  the  farm  operator  or 
spouse  or  both  earned  off-farm  wage  and  salary  income.  "Receipt  of  off-farm 
income  is  one  of  the  most  important  factors  financial  institutions  consider  in  their 
lending  decisions  for  farm  businesses,"  USDA  has  found.  "Most  of  the  income  of 
the  average  farm-operator  household  is  from  off- farm  wage  and  salary  jobs. 
Therefore,  these  farm-operator  households  have  the  same  concerns  about  local  job 
markets  as  do  nonfarmers." 

Annexation  Important  for  Economy 

David  Rusk  points  out  that  what  makes  up  a  city's  legal  limits  can  be  a  key  to  a 
sustainable  community.  Cities  that  retain  and  use  their  annexation  powers  are 
better  able  to  deal  with  growth  in  a  coordinated  and  cost-effective  manner,  he 
observes. 

Based  on  a  detailed  study  of  census  data  on  522  central  cities  in  320  metro  areas  of 
the  United  States  from  1950  to  1990,  including  the  latest  data  available  since  1990, 
Rusk  finds  that  cities  without  metropolitan  area  governments  have  suffered  severe 
racial  segregation  and  emergence  of  an  urban  underclass.  In  politically  integrated 
metro  areas  -  even  when  they  were  poorer  -  poverty,  dependency,  and  crime  have 
not  reached  critical  mass,  and  their  cities  are  succeeding.  These  latter  cities  - 
termed  "elastic"  by  Rusk  -  have  realized  area-wide  development.  "Inelastic"  cities 
with  high-density  populations  locked  within  existing  boundaries  lost  their  middle- 
class  tax  base  outside  their  city  limits  and  suffered  acute  segregation  by  race  and 
economic  class. 

Rusk  found  that  when  a  city  stops  growing,  it  starts  shrinking.  "Elastic"  cities  are 
those  that  expanded  because  they  had  large  inventories  of  undeveloped  land  or 
were  able  to  annex  undeveloped  land,  thus  capturing  suburban-style  growth  within 
their  own  municipal  boundaries.  From  1969  to  1989,  real  per  capita  income  in 
"elastic"  areas  grew  41%  compared  with  30%  in  "inelastic"  areas.  "Elastic"  cities 
have  better  average  bond  ratings  than  "inelastic"  cities.  Tapping  a  broader  tax  base, 
an  "elastic"  city  government  is  better  financed  and  more  inclined  to  rely  on  local 
resources.  The  more  "elastic"  an  area  is,  the  higher  its  rate  of  job  creation. 

Rusk's  analysis  is  important  because  cities  and  towns  can  be  the  Mecca  that  attracts 
economic  growth.  They  are  both  commercial  market  centers  and  the  natural 
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infrastructure  delivery  system.  Among  the  services  they  may  provide  in  addition  to 
electricity  are  gas,  water,  sewer,  garbage  disposal,  public  lighting,  police  and  fire 
protection,  streets,  libraries,  schools,  parks,  sports  fields,  airports,  hospitals,  public 
health  programs,  and  aid  to  the  indigent  and  elderly.  They  are  legally  accountable, 
operate  in  the  "sunshine,"  and  are  governed  by  elected  or  appointed  officials 
responsible  to  the  electorate  for  efficient  performance  of  these  functions. 

Cities  and  towns  are  also  the  seed  bed  for  amenities  that  people  look  for  to  increase 
their  enjoyment  of  life,  including  restaurants,  theaters,  movies,  zoos,  cable  TV, 
music,  dance,  churches,  lodges,  clubs,  parades,  and  sports  events. 

Cities  and  towns  are  where  important  consumer  services  center,  including  banks, 
insurance  agents,  car  dealers,  hotels,  garages,  groceries,  liquor  stores,  dry  cleaners, 
beauty  parlors,  barbershops,  clothing  stores,  dentists,  doctors,  and  nursing  homes. 

Non-Electric  Benefits  Available 

Like  all  public  institutions  in  America,  cities  and  towns  are  hard  pressed  to  cover 
costs  of  services  requested  by  their  citizens.  Existence  of  a  municipal  electric 
system  in  the  community  can  be  of  aid  in  supplementing  revenue  raised  by  taxes, 
fees,  and  borrowings.  Working  capital  not  required  for  ongoing  utility  activities 
can  be  considered  as  a  source  of  funds  for  other  municipal  functions.  Without  their 
electric  systems,  these  municipalities  might  have  to  find  alternative  revenue 
sources,  charge  more  for  their  municipal  services  such  as  water  and  sewer,  or 
reduce  services  supplied  by  the  police,  fire,  and  street  departments. 

The  municipally  owned  electric  system  realizes  benefits  through  the  coordination 
of  operating  activities  for  the  entire  municipality,  including  sharing  of  goods  and 
services  such  as  office  space,  administrative  personnel,  and  computer  facilities. 
The  municipality  also  receives  benefits  from  direct  transfer  of  funds  to  general 
government,  financial  support  for  other  municipal  utilities,  and  provision  of 
electricity  at  cost  to  local  government. 

In  1990  approximately  7.7  percent  of  the  retail  revenues  of  public  power  systems 
flowed  to  state  and  local  governments  in  the  form  of  tax  payments  and 
contributions.  These  included:  taxes;  payments  in  lieu  of  taxes;  transfers  to  the 
municipal  general  funds;  franchise  fees;  gross  receipts  taxes;  and  the  cost  of  free  or 
reduced-cost  electricity  and  services. 

As  a  more  specific  example  of  the  benefits,  a  1993  study  prepared  for  Municipal 
Electric  Systems  of  Oklahoma  showed  that  on  average  approximately  28  cents  of 
each  dollar  paid  by  municipal  electric  utility  customers  goes  back  into  the 
community  to  provide  nonelectrical  services  and  to  cover  other  city  costs.  The 
study  also  showed  that  rural  electric  cooperatives  have  significantly  less  favorable 
impact  in  the  local  area,  providing  only  about  2  cents  per  dollar  in  benefits. 
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In  other  words.  Oklahoma's  municipally  owned  electric  systems  supply  local 
benefits  which  are  approximately  13  times  those  of  Oklahoma  RECs.  The  larger 
municipal  benefits  are  achieved  by  the  city  systems  at  the  same  time  they  serve 
their  customers  at  rates  that  are  lower  than  rates  offered  by  the  co-ops.  The  average 
cost  per  k\Vh  for  the  residential  customer  served  by  a  municipality  in  Oklahoma  is 
7.2  cents  compared  to  7.7  cents  for  customers  of  co-ops,  the  study  showed,  and 
commercial  customers  served  by  a  municipality  pay  about  5.6  cents,  whereas  a 
comparable  customer  served  by  a  co-op  would  pay  7.4  cents. 

Public  Power  Has  Public  Responsibilities 

Public  power  systems  represent  unique  institutions  for  supplying  electric  service. 
They  are  different  from  private  power  companies  and  rural  electric  cooperatives  in 
a  number  of  ways  that  are  important  to  consumers. 

•  Public  power  systems  are  nonprofit  institutions  that  belong  to  the  citizens 
of  communities  in  which  they  serve;  the  users  and  owners  are  one  and  the 
same,  and  all  of  the  economic  benefits  are  retained  locally. 

•  Public  power  systems  are  service-oriented  and  have  no  built-in  economic 
bias  toward  a  particular  technique  or  technology  to  provide  what  the 
customer  wants. 

•  Publicly  owned  and  operated  utilities  are  public  institutions  whose 
decisions  must  take  place  in  the  "sunshine"  of  public  disclosure. 

•  On  average,  publicly  owned  electric  utilities  have  lower  rates  than  private 
power  companies  and  rural  electric  cooperatives. 

•  The  electorate  of  the  community  plays  a  representative  role  in  directing 
activities  of  public  power  systems  through  selection  of  city  councils  and 
governing  boards,  and  by  public  participation  in  the  formulation  of 
policies  and  programs  which  shape  utility  projects.  Through  the  exercise 
of  their  franchise  at  the  ballot  box,  consumer-owners  can  remove 
unresponsive  political  leaders  and  managers  or  alter  directions  pursued 
by  the  utility. 

•  Municipal  electric  utilities  are  part  of  a  city  government  just  like  the 
water  supply,  the  sewage  disposal  system,  garbage  collection,  and  human 
services  agencies,  and  share  general  community  objectives.  Because  of 
this  fact,  there  exists  a  unique  opportunity  to  integrate  city  services  in  a 
fashion  that  simultaneously  enhances  the  operation  of  the  utility  and 
other  functions.  Similarly,  public  power  systems  support  community 
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campaigns,  such  as  energy  conservation,  because  they  are  an  instrument 
created  by  local  citizens. 

•  Cities  and  towns  with  municipal  electric  utilities  are  both  distributors  and 

users  of  electricity.  They  have  a  clear  and  unconstrained  interest  in  the 
cost-effective  delivery  of  this  service  for  street  lighting,  water  pumping, 
sewage  treatment,  and  building  heat,  cooling,  and  illumination.  Just  as 
homes,  businesses,  and  industries  seek  the  lowest  cost  electricity,  local 
government  wants  to  keep  its  electric  bills  down,  too. 

Rural  electric  cooperatives  play  an  important  role  in  providing  electricity.  But  that 
role  does  not  parallel  the  function  of  municipal  electric  utilities.  Rural  electric 
cooperatives  are  private  corporations,  they  are  not  publicly  accountable  units  of 
government.  They  are  not  run  for  public  purposes  but  rather  for  private  benefit. 
They  are  not  required  to  maintain  public  records  and  hold  public  meetings  like 
municipalities,  and  are  not  governed  by  appointed  or  elected  public  officials. 

REA  Must  Recognize  Cities'  Responsibility 

The  law  casts  REA  in  the  role  of  banker  to  rural  electric  cooperatives.  As  courts 
have  pointed  out,  the  law  gives  REA  authority  to  approve  or  disapprove  loans 
contingent  upon  specified  conditions. 

By  regulation,  an  important  condition  that  REA  must  take  into  account  when 
reviewing  a  loan  application  is  potential  or  imminent  municipal  annexations  that 
may  affect  co-op  service  areas.  Many  sources  of  public  federal  and  state 
information  are  readily  available  to  cooperatives  seeking  loans  that  would  enable 
them  to  consider  planned  annexations  of  territory  when  calculating  their  load 
projections.  With  such  critical  information  so  close  at  hand,  cooperatives  are  not 
permitted  to  base  load  projections  on  an  assumption  of  static  municipal  boundaries. 

In  approving  subsidized  federal  loans,  regulations  require  REA  to  take  into 
consideration  the  facts  (1)  that  cities  grow;  (2)  that  cities  plan  their  growth;  (3)  that 
information  is  available  to  project  municipal  growth;  (4)  that  when  municipalities 
grow,  they  have  the  lawful  right  to  annex  territory;  and  (5)  that  where  a  city  runs  a 
municipal  electric  system  it  has  whatever  rights  are  granted  under  state  law  to 
extend  service  into  the  annexed  area,  including  the  use  of  condemnation  authority 
if  necessary.  Thus,  co-ops  are  charged  by  REA  regulations  with  the  responsibility 
of  making  available  pertinent  information  on  the  potential  or  imminence  of 
annexation  of  co-op  service  territories. 

This  is  a  reason  that  the  Rural  Electrification  Administration  evaluates  the  potential 
of  annexation  in  evaluating  loan  feasibility.  Specifically,  REA  rules  require 
consideration  of  "risks  of  loss  of  portions  of  the  borrower's  service  territory  from 
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annexation  or  other  causes"  in  determining  whether  or  not  to  grant  the  loan.  In 
addition,  "if  there  appears  to  be  a  substantial  risk,  REA  may  require  additional 
m  formation  from  the  borrower,  such  as  a  summary  and  analysis  of  the  risk  by  the 
borrower;  state,  county  or  local  planning  reports  having  information  on  projected 
growth  or  expansion  plans  of  local  communities;  annexation  plans  of  the 
municipalities  in  question;  and  any  other  relevant  information." 

Case-By  Case  Scrutiny  Required 

In  recognition  of  the  long-standing  relationship  between  consumer-owned 
cooperatives  and  municipally  owned  electric  utilities,  APPA  and  NRECA  in  1986 
formed  a  joint  task  force  to  discuss  and  seek  workable  solutions  to  territorial  issues. 
Foremost  among  the  task  force's  conclusions  was  that  territorial  disputes  can  best 
be  resolved  at  the  state  and  local  level. 

The  APPA/NRECA  Territorial  Disputes  Task  Force  recommended  three  major 
activities:  (a)  collection  of  statutes,  court  and  state  commission  decisions  in  the 
area  of  territorial  disputes;  (b)  dissemination  of  "success"  stories  involving  either 
the  resolution  of  particular  disputes  or  the  creation  of  cooperative/municipal 
partnerships  for  joint  economic  development  purposes,  or  both;  and  (c)  an 
exploration  of  alternative  dispute  resolution  techniques.  All  members  of  the  20- 
member  task  force  agreed  that  neither  the  task  force  itself  nor  the  two  associations 
could  hope  to  fashion  a  universal  solution,  and  that  solutions  must  be  created  on  a 
case-by-case  basis.  One  size  does  not  fit  all. 

That  was  true  then  and  it  is  just  as  true  now. 

Parts  of  rural  America  still  need  the  rural  electrification  program.  It  is  not  needed 
in  urban  areas,  and  it  is  not  only  unnecessary  but  inappropriate  for  the  federal 
government  to  impose  electric  cooperatives  on  unwilling  cities  and  towns 
throughout  the  country.  "More  than  one-third  of  our  customers  don't  even  consider 
themselves  to  be  rural,"  NRECA's  former  General  Manager  Bob  Bergland  stated 
last  year.  Congress  recognized  this  fact  in  1 993  when  it  approved  means  testing  for 
REA  loans,  including  higher  interest  charges  from  co-ops  operating  in  urbanized 
parts  of  the  country.  The  REA  program  remains  important,  but  it  was  not  intended 
that  citizens  in  cities  subsidize  it  by  foregoing  opportunities  for  lower  rates  or  other 
contributions  to  their  community. 

CONCLUSION 

In  conclusion,  if  there  ever  was  a  classic  example  of  a  solution  in  search  of  a 
problem,  attempts  to  enact  federal  territory  legislation  is  one.  For  over  50  years, 
co-ops  have  prospered  without  this  kind  of  federal  protection,  and  according  to 
REA,  the  future  looks  even  brighter.  Public  power  believes  that  well  enough 
should  be  left  alone,  and  so  should  state  territorial  laws. 

(Attachments  follow:) 
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APPENDOCA 


MEGAWATT-HOUR  SALES  TO  ULTIMATE  CUSTOMERS:   1987  - 1992 


Publictv  Owned  Utilities 


1987 

1992  %Chanoe 

Alabama 

10.425,063 

12.178.554 

16.8% 

Alaska 

1.299.692 

1.367.962 

5.3% 

Arizona 

14.353,773 

16.960.192 

182% 

Arkansas 

2.858.071 

3.573.807 

25  0% 

California 

45.799.130 

50,455.877 

10.2% 

Colorado 

4,640,306 

5.330.397 

14.9% 

Connecticut 

1,453,968 

1.548.512 

65% 

Delaware 

921,167 

1.104.495 

19  9% 

Florida 

19,286,045 

23.763.658 

23.2% 

Georgia 

7.138.247 

8.088.584 

13.3% 

Idaho 

855,115 

1,013,558 

18.5% 

Illinois 

3,737,969 

4,319.411 

15.6% 

Indiana 

4,718,448 

5.407,227 

14.6% 

Iowa 

3.467,772 

3.831.048 

10.5% 

Kansas 

4,239,408 

4.599,395 

85% 

Kentucky 

4.671 .249 

5,157,132 

10.4% 

Louisiana 

2.884.102 

3,198.048 

10.9% 

Maine 

192,422 

209.354 

8.8% 

Maryland 

504,983 

584.943 

15.8% 

Massachusetts 

5,483.506 

5.909.245 

7.8% 

Michigan 

5.485.970 

6.134.887 

11.8% 

Minnesota 

5.555.552 

6.262.098 

12.7% 

Mississippi 

3.098,363 

3.461.817 

11.7% 

Missouri 

6.275.816 

7,174.489 

14.3% 

Montana 

224,564 

13,350 

-94.1% 

Nebraska 

15,608.849 

17,233.382 

10.4% 

Nevada 

1,142.847 

1,033.685 

-9.6% 

New  Hampshire 

125.188 

148,799 

189% 

New  Jersey 

725.456 

793,126 

9.3% 

New  Mexico 

1,083.969 

1.306.344 

20.5% 

New  York 

15,933.218 

16,750,723 

5.1% 

North  Carolina 

10,076,752 

11,398,457 

13.1% 

North  Dakota 

265,577 

238,703 

-10.1% 

Ohio 

5,396,278 

7,044,864 

30.6% 

Oklahoma 

3,684,947 

3,456, '.45 

-6.2% 

Oregon 

6,815,258 

7.657,223 

12.4% 

Pennsylvania 

1 ,068,421 

1,166,100 

9.1% 

Rhode  Island 

36.089 

32.610 

-9.6% 

South  Carolina 

9,685,674 

10.563,824 

9.1% 

South  Dakota 

804,156 

920,781 

14.5% 

Tennessee 

46,626,322 

52,590,548 

12.8% 

Texas 

24,558.046 

28,444,458 

15.8% 

Utah 

1,892.226 

2.397,256 

26.7% 

Vermont 

611,348 

702,915 

15.0% 

Virginia 

2,995,718 

3,531,768 

17.9% 

Washington 

34,446,772 

40,377,935 

17.2% 

West  Virginia 

53,709 

57,834 

7.7% 

Wisconsin 

4,423.779 

5,494,571 

24.2% 

Wyoming 

337.548 

390,649 

157% 

Coooeratrve  Utilities 


1987 

1992  %Chanoe 

5.149,487 

6,746.669 

31  0% 

2.379.448 

2.606,784 

9.6% 

2,140.051 

2.774.491 

29.6% 

4.097,132 

5.709,840 

39.4% 

169,060 

228.516 

35.2% 

5,342,011 

6,261,096 

17.2% 

0 

0 

NA 

414.798 

537,724 

29.6% 

7,058,116 

9,205,341 

30.4% 

13,323,891 

16,546,381 

24.2% 

973,645 

1 ,259,642 

294% 

3,076,520 

3,371 ,002 

9.6% 

5,322.193 

6.137,764 

15.3% 

2,774,266 

3.043,574 

97% 

2,583,602 

2,771,139 

7.3% 

12.819.135 

16,548.597 

29.1% 

4.457,791 

4.988.525 

11.9% 

93,413 

112.315 

20.2% 

1 ,974,971 

2,535,936 

28.4% 

0 

36.069 

NA 

1,574,162 

1,840,045 

16.9% 

6,187,545 

7.516,254 

21.5% 

8,359,171 

10,424,244 

24.7% 

7,523,970 

8.517,646 

13.2% 

1,588,038 

1,721,869 

8.4% 

422,259 

411,509 

-2.5% 

464,138 

918.943 

98.0% 

514,960 

600.994 

16.7% 

93,859 

103,944 

10.7% 

2,253,963 

2,495,105 

10.7% 

124,610 

148,690 

19.3% 

7,325,307 

8,792,423 

20.0% 

2,784.231 

2,896,115 

40% 

3,814,576 

4,600,285 

20.6% 

5.074,565 

5,333,088 

5.1% 

2,595.889 

3,483,745 

34  2% 

1,567,558 

1,776,126 

13.3% 

0 

0 

NA 

5,863.371 

7,737,361 

32.0% 

1.651,736 

1,820,601 

10  2% 

10,968,817 

12,945,597 

18.0% 

15,073,395 

17,630,335 

17.0% 

696,708 

671,546 

-3.6% 

165,865 

182,709 

10.2% 

4,518.938 

5,571,365 

23.3% 

2,435,680 

2,785,881 

14.4% 

54.561 

63,614 

16.6% 

2,105,957 

2,392,835 

13.6% 

1,900,619 

2.053,863 

8.1% 

TOTAL 


347,968,835      395.380.740 


13.6% 


171.853,979      206,858,137         20.4% 


Source:  1987  and  1992  Energy  Information  Administration  Form  EIA-861. 
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ULTIMATE  CUSTOMERS:   1987-1992 


Publicly  Owned  Utilities 


1987 

1322  %  Chang* 

Alabama 

370.442 

403,141 

8  8% 

Alaska 

57,010 

57.492 

0  8% 

Arizona 

548.510 

615.530 

122% 

Arkansas 

120.891 

133.180 

10.2% 

California 

2.479.526 

2.716,067 

9  5% 

Colorado 

274,841 

292,461 

64% 

Connecticut 

59,881 

63.382 

58% 

Delaware 

31,838 

45,167 

41.9% 

Flonda 

888,776 

1.026,482 

15.5% 

Georgia 

286.487 

303.582 

6  0% 

Idaho 

32,636 

35.236 

80% 

Illinois 

192.080 

209,706 

9.2% 

Indiana 

221,730 

235,589 

6.3% 

Iowa 

180,175 

184.413 

2.4% 

Kansas 

224,549 

225,394 

0.4% 

Kentucky 

181,999 

186,363 

2.4% 

Louisiana 

131,800 

136,354 

3.5% 

Maine 

13,534 

13,337 

-1.5% 

Maryland 

27,573 

29,358 

6.5% 

Massachusetts 

322,450 

346,745 

7.5% 

Michigan 

249,941 

267,554 

70% 

Minnesota 

277.387 

288,303 

3.9% 

Mississippi 

116,847 

122,036 

4.4% 

Missouri 

323.259 

341,299 

5.6% 

Montana 

14,455 

903 

-93.8% 

Nebraska 

761 ,375 

799,426 

50% 

Nevada 

12,287 

14,602 

18.8% 

New  Hampshire 

9,852 

10,756 

9.2% 

New  Jersey 

49.309 

51,645 

4.7% 

New  Mexico 

61,543 

64,262 

4.4% 

New  York 

145,309 

153.529 

5.7% 

North  Carolina 

426.559 

460,482 

8.0% 

North  Dakota 

15,132 

10,511 

-30.5% 

Ohio 

285.851 

308,740 

8.0% 

Oklahoma 

175.782 

165.751 

-5.7% 

Oregon 

193,773 

213,318 

10.1% 

Pennsylvania 

72,627 

75,321 

3.7% 

Rhode  Island 

3,563 

3,922 

10.1% 

South  Carolina 

216,311 

237,422 

9.8% 

South  Dakota 

45,351 

50,854 

12.1% 

Tennessee 

1.562,140 

1.693,708 

8.4% 

Texas 

1,111,699 

1,190,989 

7.1% 

Utah 

118,441 

133,524 

12.7% 

Vermont 

44,011 

47,585 

8.1% 

Virginia 

130,328 

133,670 

2.6% 

Washington 

1.064,406 

1,184,761 

11.3% 

West  Virginia 

3,599 

3.568 

-0.9% 

Wisconsin 

198,959 

211,626 

6.4% 

Wyoming 

21,777 

22,702 

4.2% 

Cooperative  Utilities 


1987 

1992%Chano« 

356.391 

388.024 

89% 

154,028 

158.795 

3.1% 

93,129 

104.446 

12.2% 

285.473 

313.768 

99% 

10.585 

12,216 

154% 

280.592 

316,936 

13.0% 

0 

0 

NA 

38,846 

46,827 

20.5% 

542,535 

648,364 

19  5% 

892,865 

1.075,186 

20.4% 

44,258 

48.253 

90% 

209,250 

219.271 

48% 

357.938 

380,216 

6.2% 

174,035 

179,857 

3.3% 

170,861 

178,204 

43% 

499,646 

563,387 

12.8% 

309,092 

321.336 

40% 

13,409 

14,947 

11.5% 

111,160 

130,638 

17.5% 

0 

2,930 

NA 

192.944 

215,583 

11.7% 

464,775 

520,253 

11.9% 

455,654 

531.962 

16.7% 

459.547 

509.588 

10.9% 

96,316 

101,978 

5.9% 

18,208 

19,285 

5.9% 

14,675 

19.023 

29.6% 

56,269 

64.316 

14.3% 

9,021 

9,921 

10.0% 

131,500 

143,379 

9.0% 

12,061 

13,980 

15.9% 

556,555 

643,280 

15.6% 

101.187 

104,805 

3.6% 

245,650 

274,454 

11.7% 

342.954 

358,655 

4.6% 

110,261 

149,647 

35.7% 

166.998 

178,076 

6.6% 

0 

0 

NA 

390,375 

453,312 

16.1% 

105,490 

110,601 

4.8% 

555,595 

626.722 

12.8% 

1,093,024 

1,092.496 

0.0% 

22,122 

23,579 

6.6% 

18.455 

21,636 

17.2% 

249.455 

301.085 

20.7% 

98,620 

110,733 

12.3% 

7,040 

7,660 

8.8% 

171,574 

185,073 

7.9% 

43,378 

46,989 

8.3% 

TOTAL 


14,358.601     15,521,746 


8.1% 


10,733,794     11,941,672 


11.3% 


Source:  1987  and  1992  Energy  Information  Administration  Form  EIA-861. 
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APPEMDKB 

1992 

REVENUE  PER  KWH 


Residential  Rev/KWH 

Commercial  Rev/KWH 

Industrial  Rev/KWH 

STATE 

Public 

Private 

Co-op 

Public 

Private 

Co-op 

Public 

Private 

Co-op 

Total  

6.6 

8.6 

7.7 

6.6 

7.8 

7.4 

4.8 

5.0 

4.7 

5.8 
10.2 
6.7 
8.7 
8.7 
6.0 
9.0 
8.3 
7.6 
7.0 

4.1 
7.1 
6.3 
6.2 
7.2 
5.4 
7.1 
9.0 
6.0 
9.5 
6.5 
6.2 
5.8 
6.3 
5.0 
8.6 
4.5 
6.3 
4.7 
8.9 

10.2 
8.6 
3.6 
6.7 
7.2 
4.2 
8.2 

12.1 
6.5 
4.5 
5.7 
6.8 
6.8 
8.7 
6.0 
3.8 

6.2 
5.5 
5.9 

7.0 

11.3 
8.8 

10.3 

11.8 
7.3 

11.2 
8.6 
7.7 
7.5 

10.9 
4.9 

10.5 
6.7 
8.3 
7.7 
5.2 
7.4 

11.4 
8.0 

10.8 
8.1 
6.8 
7.7 
7.7 
5.7 
7.7 
6.2 

6.2 
11.6 
10.9 
8.8 
12.8 
8.4 
6.9 
5.0 
9.7 
11.2 
7.2 
7.5 
5.0 
8.0 
7.1 
9.6 
7.6 
5.2 
6.6 
6.2 
7.0 
5.9 

6.9 

10.9 
7.9 
9.8 
8.6 
8.0 

9.1 
8.4 
8.2 

5.9 
10.5 
7.5 
8.3 
9.7 
6.5 
8.2 
12.6 
8.0 
8.9 
9.1 
7.5 
6.6 
7.4 
6.3 
9.3 
6.7 
6.8 
6.4 
9.5 
11.6 
10.4 
8.1 
7.2 
8.0 
5.3 
10.5 

7.5 
7.8 
5.8 
7.5 
6.7 
10.8 
8.5 
5.0 

8.3 
7.5 
6.9 

6.7 
8.8 
7.0 
7.4 
8.6 
5.4 
9.3 
8.0 
7.2 
7.3 

4.6 
6.8 
5.9 
5.8 
6.2 
5.0 
6.6 
8.9 
6.1 

10.1 
6.7 
6.0 
6.3 
5.5 
4.6 
7.7 
4.5 
5.6 
5.5 
9.1 

10.6 
8.1 
4.0 
6.8 
6.4 
3.8 
8.0 

14.2 
6.1 
5.0 
6.5 
6.3 
6.1 
9.7 
5.9 
3.4 

6.4 
5.5 
5.5 

6.8 
16.0 
7.1 
9.5 
10.8 
5.6 
9.9 
6.8 
6.4 
7.4 
10.5 
4.3 
8.2 
6.0 
6.4 
6.5 
5.1 
7.2 
9.3 
7.1 
9.3 
8.5 
6.0 
7.4 
6.5 
5.0 
6.3 
6.3 

6.4 
10.5 
9.3 
8.4 
11.3 
7.6 
5.8 
5.1 
8.5 
10.0 
6.1 
7.1 
5.0 
6.8 
5.9 
9.2 
6.2 
5.3 
6.9 
5.8 
5.9 
4.9 

7.4 
9.5 
7.4 
8.9 
9.6 
7.4 

8.2 
8.0 
8.3 

5.0 
8.9 
6.8 
7.1 
9.4 
6.7 
8.4 

11.0 
7.1 
8.6 
8.5 
6.8 
7.2 
6.4 
5.8 
8.6 
7.1 
6.3 
6.3 
9.7 

12.7 
8.0 
8.1 
7.2 
7.6 
5.1 
9.7 

6.9 
7.1 
6.9 
6.9 
6.5 
11.2 
8.5 
4.3 

8.6 
7.0 
5.5 

5.0 
8.8 
4.7 
5.0 
7.4 
4.1 
6.8 
5.9 
6.0 
5.1 

3.3 
5.6 
4.9 
4.7 
4.5 
4.6 
6.2 
7.8 
4.7 
9.5 
5.6 
4.8 
5.2 
4.9 
5.2 
6.2 
3.3 
4.0 
1.9 
7.3 
8.6 
5.1 
2.2 
4.3 
4.0 
2.8 
6.3 
13.5 
3.3 
4.0 
5.1 
4.9 
4.0 
9.8 
4.8 
2.4 

5.3 
4.2 
4.4 

4.4 
7.6 
5.4 
6.6 
7.6 
4.5 
8.4 
4.5 
4.6 
4.7 
7.8 
2.7 
5.5 
3.9 
3.9 
4.9 
2.6 
4.2 
6.9 
5.4 
8.4 
5.9 
4.2 
4.6 
5.0 
3.7 
4.8 
4.6 

5.4 
8.2 
7.7 
4.7 
7.5 
4.1 
3.8 
3.8 
6.2 
9.2 
4.3 
4.7 
1.7 
4.1 
3.6 
6.6 
4.2 
3.0 
5.7 
3.8 
4.0 
3.3 

4.1 

7.5 

3.8 

4.1 

4.9 

5.2 

5.9 

6.7 

5.3 

_ 

3.3 

5.9 

5.6 

5.2 

6.1 

3.5 

6.5 

5.3 

6.0 

Massachusetts 

7.1 

5.4 

5.2 

3.8 

4.9 

North  Carolina 

6.5 

Norht  Dakota  

5.4 

8.9 

4.3 

6.9 

11.7 

5.1 

New  York 

5.5 

Ohio 

4.1 

5.2 

4.3 

8.1 

_ 

4.0 

South  Dakota 

5.0 

5.4 

49 

Utah 

5.4 

Vermont 

8.1 

45 

3.8 

Washington,  DC  

_ 

•• 

4.2 

5.1 

Computation  error. 
Data  not  available. 
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APPOCHXC 


Distribution  Expenses: 
A  2  Percent  Difference 

Rates  of  rural  electric  cooperatives  are  17  percent  higher  than  rates  of  public  power  utilities. 

The  difference  is  not  explained  by  distribution  expenses,  as  cooperatives  have  claimed: 

distribution  costs  account  for  only  2  percent  of  the  difference  in  retail  rates. 

by  John  Kelly  and  Kaylyn  Hipps 


An  examination  of  the  distribution  expenses  of 
294  large  public  power  distribution  utilities  and 
868  rural  electric  distribution  borrowers — 
largely  cooperatives — shows  that  in  1991  distri- 
bution expenses  account  for  approximately  2 
percent  of  the  difference  in  retail  rates  between  these 
sectors.  (Rural  distribution  systems  are  utilities  with 
outstanding  loans. from  the 
U.S.  Rural  Electrification 
Administration,  a  federal 
agency  housed  within  the 
Department  of  Agriculture.) 
The  average  retail  rate  for 
these  co-ops  was  6.91  cents 
per  kilowatt-hour  versus  5.90 
cents  per  kilowatt-hour  for 
the  294  public  systems,  or  17 
percent  higher. 

In  calculating  this  estimate, 
the  operating  and  maintenance  expenses  for  distribution 
services  were  included  along  with  the  debt-capital  costs 
of  providing  them.*  The  294  public  systems  in  the 
analysis  provide  71  percent  of  all  public  power  retail 
sales  while  the  868  distribution  borrowers  provide  99 
percent  of  all  the  retail  sales  of  all  Rural  Electric  Admin- 
istration borrowers. 

The  average  distribution  0&.M  expense  per  customer 
for  co-ops  is  $77  versus  S80  for  public  systems.  At  first 


glance,  this  result  may  seem  counter-intuitive,  but  a  bit 
of  reflection  on  possible  causes  shows  it  to  be  reason- 
able. One  possible  explanation  for  the  co-ops'  lower 
08cM  expense  is  that — to  the  extent  co-ops  continue  to 
serve  more  rural  areas — their  labor  costs  are  likely  to  be 
lower  than  those  of  public  systems  serving  more  urban 
areas.  In  addition,  the  configuration  of  rural  distribution 
systems  is  not  likely  to  be  as 
complex  as  that  of  urban  sys- 
tems, and  the  maintenance 
costs  for  parts  and  supplies 
that  are  reflected  in  O&M 
expense  would  be  less. 

In  regard  to  the  recovery 
of  capital  and  the  interest 
expense  on  debt-capital  costs 
used  to  finance  the  distribu- 
tion systems,  the  costs  for 
co-ops  are  about  7  percent 
higher:  $114  per  customer  for  co-ops  and  $106  per  cus- 
tomer for  public  systems.  The  recovery  of  capital  is  esti- 
mated to  be  $51  per  customer  for  publics  and  $64  for 
co-ops,  based  on  depreciating  distribution  plant  at  an 
annual  rate  of  3.5  percent.  The  esnmatcd  dollar  cost  of 
debt-capital  is  $55  per  customer  for  public  systems  and 
$50  for  co-ops,  and  is  calculated  by  multiplying  the 
ratio  of  distribution  plant  to  total  utility  plant  by  inter- 
est expense  on  long-term  debt.  * 
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Retail  Rates 

(cents  per  kWh) 


Unadjusted 


Adjusted  for 

Distribution 

Expenses 


Adjusted  tor 
Distribution  Expenses 
&  Sales  Composition 


^j    Public  Power 


Co-op 


Although  the  co-ops'  distribution  capital  costs  are 
higher  than  public  power's,  one  might  expect  them  to 
be  even  higher  But  consideration  of  other  factors  shows 
this  result  to  be  reasonable.  First,  coops  are  able  to 
finance  construction  of  their  distribution  systems  more 
cheaply  than  public  systems:  the  average  interest  rate  for 
co-op  distribution  systems  is  about  5.2  percent  com- 
pared to  7  0  percent  for  public  systems. 

In  addition,  the  construcDon  costs  of  co-op  distribu- 
tion systems  could  be  expected  to  be  lower  than  those 
of  public  power  because  co-op  systems  are  likely  to  have 
relatively  more  single-phase  lines  that  require  less  expen- 
sive equipment,  e.g.,  smaller  transformers.  Finally, 
putting  up  poles  in  rural  communities  is  usually  easier, 
e.g.,  placing  poles  along  unobstructed  roads,  than  doing 
so  in  urban  areas  with  more  obstructions,  e.g.,  digging 
up  and  repaving  roads  for  underground  lines. 

When  the  O&M  and  debt-capital  cost  estimates  are 
combined,  it  is  clear  that  the  distribution  expenses  of 
co-ops  are  not  significantly  higher  than  those  of  public 


systems:  S191  per  customer  versus  S186  per  customer, 
or  about  2  percent.  If  co-ops'  distribution  expenses  were 
reduced  by  2  percent,  their  average  retail  rate  would 
decrease  only  from  6.91  cents  per  kilowatt-hour  to  6  89 
cents  per  kilowatt-hour.  And  the  percentage  gap  in  co- 
op and  public  power  rates  would  shrink  by  only  0  3  per- 
centage points,  from  17.1  percent  to  16  8  percent.  The 
0.3  percentage  point  reduction  accounts  for  only  about 
2  percent  of  the  original  difference  in  retail  rates 

Far  more  important  in  explaining  the  co-ops'  higher 
retail  rates  is  the  composition  of  sales  between  public  and 
co-op  systems.  After  adjusting  for  differences  in  distribu- 
tion expenses  and  sales  composition,  the  average  retail  rate 
for  co-ops  is  6.61  cents  per  kilowatt-hour  compared  to 
5  99  cents  per  kilowatt-hour  for  public  systems,  or  10.4 
percent  higher.  This  10.4  percent  rate  advantage  for  pub- 
lic s\ stems  is  still,  however,  a  significant  amount.  & 

John  Kelly  is  director  of  economics  and  Kaylyn  Hipps  is  an  analyst  at 
APPA. 


'A  more  comprehensive  calculation  could,  arguably,  include  an  estimate  of  a  return  on  equity  capital  used  to  finance  the 
distribution  system.  It  was  not  included  here  for  several  reasons.  First,  it  is  not  clear  that  it  is  appropriate  to  include  such 
an  expense  for  nonprofit  or  consumer-owned  entities,  with  the  exception,  perhaps,  of  a  return  adequate  to  replace  existing 
capital.  Also,  if  such  a  return  were  included,  it  is  not  clear  what  interest  rate  to  use.  and  addressing  this  question  would 
unnecessarily  complicate  this  analysis.  Finally,  and  most  important,  although  the  inclusion  of  a  return  on  equity  would 
increase  the  absolute  level  of  distribution  expense  per  customer  for  public  systems  and  co-ops,  it  would  not  change  the  main 
conclusion  that  distribution  expenses  play  a  small  role  m  explaining  public  power's  substantial  rate  advantage. 
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APPEMXXD 

STATES  WITH  ELECTRIC  SERVICE 
TERRITORIAL  ALLOCATIONS 


State 

Territorial 
Allocation 

Statute  or  Judicial  Precedent 

Alabama 

Yci 

ALA.  Code  6  37-14-1  (1973) 

Alaska 

Yes 

ALASKA  Stat.  5  42.05.221(d)(1980) 

Arizona 

Yes 

ARIZ.  Rev.  Stat.  Ann.  ft  40-281  (1985) 

Arkansas 

Yes 

ARK.  Stat  Ann.  I  23-18-101  (1987) 

California 

Yes 

CAL.  Pub.  Util.  Code  ft  1001 

Colorado 

Yes 

COLO.  Rev.  Stat,  ft  40-5- 101 

Connecticut 

Yes 

CONN.  Gen.  Stat  ft  16-245  (1992) 

Delaware 

Yei 

DEL.  Code  Ann.  tit.  26,  ft203A  (19_J 

Florida 

Yes 

FLA.  Suit.  Ann.  ft  366.04  (We»i  15) 

Georgia 

Yes 

OA.  Code  Ann.  ft  46-3-2  (1973) 

Idaho 

Yes 

IDAHO  Code  61-332  (1970) 

Illinois 

Yes 

ILL.  Rev.  Stat  Ch.  Ill  2/3,  para.  402 
(1988) 

Indiana 

Yes 

IND.  Code  ft  8-1-2-86  (1933) 

Iowa 

Yes 

IOWA  Code  ft  476.24  (1976) 

Kansas 

Yes 

KAN.  Ann.  Stat,  ft  66- i,  172  (1976) 

Kentucky 

Yes 

KY.  Rev.  Stat  Ann.  ft  96538 

Louisiana 

Yes 

la.  Kev.  Stat  Ann.  ft  4»:LCi  (West  lsr/U) 

Maine 

Yes 

ME  Rev.  Stat  Ann.  tit  35-A,  ft  2103 
(West  1991) 

Maryland 

Yes 

MD.  Code  Art.  78  ft  53  (1992) 

Massachusetts 

Yes 

MASS.  Gen  Laws  Ann.  Ch.  164  ft  87  (West 
1993) 

Michigan 

Yes 

MICH.  Statutes  ftft  460,502  A  483.102  (West 
1991  A  Supp.  1993) 

Minnesota 

Yes 

MINN.  Stat,  ft  216B.  39  (1974) 

Mississippi 

Yes 

MISS.  Code  Ann.  ft  77-3-11  (1968) 
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State 

Territorial 
Allocation 

Statute  or  Judicial  Precedent 

Missouri 

Yes 

MO.  Rev.  Stat.  *  393.106(2)  (1986) 

Montana 

Yes 

MONT.  Code  Ann.  fi  69-3-103  (1971) 

Nebraska 

Yes 

NEB.  Rev.  Stat,  ft  70-1002(3)  (1981) 

New  Jersey 

Yes 

NJ.  Stat  Ann.  ft  48.7-17  (1983) 

New  Mexico 

Yes 

NJvi.  Stat.  Ann.  ft  3-24-1  (MICHIE  19_) 

North  Carolina 
North  Dakota 

Yes 

Yes 

N.C  Gen.  Stat,  ft  62-110.2  (1971) 
N.D.  Cent.  Code  ft  49-03-01  (1963) 

Ohio 

Yes 

OMio  Kev.  code  Ann.  ft  4V3J.8Z(a) 

(Anderson  1978) 

Oklahoma 

Yes 

OKU.  Stat  tit  17.  ft  15843  (1971) 

Oregon 

Yes 

ORE  Rev.  Stat  ft  758.400  -  .475  (1985) 

Pennsylvania 

Yes 

IS  PA.  Coos.  Stat,  ft  3279  (1975) 

Rhode  Island 

Yes 

RJ.  Oen.  Laws  ft  39-3-1  (1957) 

South  Carolina 

Yes 

S.C  Code  Ann.  ft  58-27-640  (Law  Coop.  1972 
as  amended  1984) 

South  Dakota 

Yes 

S.D.  Codified  Laws  Ann.  ft  49-34A-44  (1975) 

Tennessee 

Yes 

TENN.  Code  Ann.  ft  6-51.111  (1968) 

Texas 

Yes 

TEX.  UtiL  Code  Ann.  art  1446C  ftft  50-51 
(1975) 

Utah 

Yea 

UTAH  Code  Ann.  ft  544-29  (1981) 

Vermont 

Yes 

VT.  Stat  Ann.  tit  30,  ft  249  (1969) 

Virginia 

Yea 

VA.  Code  Ann.  ft  56-265 3  (1988) 

Wisconsin 

Yet 

Wis.  Stat  ft  196.495  (As  amended  in  1983) 

Wvrimlnff 

Yes 

wvn  c«o«  a  ii.i.tn*  mott\ 
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TESTIMONY  OF  THE  HONORABLE  ROBERT  M.  ISAAC 
MAYOR  OF  COLORADO  SPRINGS,  COLORADO 

BEFORE  THE  ENVIRONMENT,  CREDIT  AND 

RURAL  DEVELOPMENT  SUBCOMMITTEE 

OF  THE  U.S.  HOUSE  COMMITTEE  ON 

AGRICULTURE 

IN  REGARD  TO 
H.R.  3790 

May  4,  1994 


Mr.  Chairman,  and  committee  members,  I  am  Robert  Isaac,  Mayor  of 
Colorado  Springs,  Colorado  and  I  am  pleased  to  have  the  opportunity  to 
appear  before  your  subcommittee.  My  testimony  is  in  opposition  to  H.R. 
3790,  a  bill  that  would  preempt  state  and  local  laws  that  provide  for  the 
assignment  of  electric  utility  service  areas,  the  transfer  of  such  areas  and  the 
required  compensation  when  a  transfer  occurs. 

In  addition  to  my  appearance  here  today  on  behalf  of  the  City  of  Colorado 
Springs,  I  am  also  testifying  on  behalf  of  the  U.  S.  Conference  of  Mayors,  an 
organization  I  served  as  president  in  1990.  The  Conference  of  Mayors  has 
adopted  a  policy  supporting  a  requirement  that  preemption  notes  be  attached 
to  all  federal  legislation  proposing  to  preempt  state  and  local  authority 
(Exhibit  A).    This  concept  was  first  proposed  by  the  U.  S.  Advisory 
Commission  on  Intergovernmental  Relations  (ACER)  and  contained  in 
legislation  that  has  still  not  passed.  I  am  a  member  of  the  ACIR,  serving  by 
appointments  of  Presidents  Reagan  and  Bush. 

I  know  this  may  not  be  the  first  time  you've  heard  from  a  local  official  who  is 
less  than  grateful  that  Congress  may  act  on  a  particular  issue,  but  I  hope  that 
my  remarks  today,  1 )  convince  you  that  utility  service  territory  issues  are  best 
resolved  at  the  state  and  local  level;  and  2)  dispel  the  notion  that 
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municipalities  engage  in  "unilateral"  annexations  with  the  takeover  of 
lucrative  electric  loads  being  the  moving  force  behind  the  annexation. 

The  City  of  Colorado  Springs  is  a  home-rule  city,  organized  under  provisions 
of  the  Colorado  constitution.  The  City  provides  a  full  range  of  municipal 
governmental  services  to  a  population  of  approximately  293,000  residents. 

Colorado  Springs  has  owned  and  operated  a  municipal  electric  utility  since 
1925,  well  before  the  original  passage  of  the  Rural  Electrification  Act  in 
1936.  We  currently  provide  electric  service  to  over  148,000  customers  and 
have  $620  million  invested  in  electric  generation,  transmission,  and 
distribution  facilities.  Our  citizens  are  the  consumer-owners  of  the  municipal 
electric  utility. 

Municipal  annexations  are  based  on  state  constitutional  and  statutory 
provisions  that  reflect  public  policy  intended  to  promote  the  orderly 
development  of  urban  communities.  I  suggest  that  the  broad  public  policy 
objectives  linked  to  municipal  annexation  laws  are  essentially  the  same 
among  all  jurisdictions. 

But  before  we  turn  to  these  public  policy  objectives,  I  would  like  to  address 
the  frequently  heard  argument  from  the  rural  electric  cooperatives  that 
municipalities  "unilaterally"  annex  their  territory.  In  Colorado,  the  decision  to 
annex  does  not  rest  unilaterally  with  a  City  Council  or  City  administration.1 
.  On  the  contrary,  landowners  residing  in  an  area  eligible  for  annexation  must 
petition  the  City  for  inclusion  within  the  municipality.  The  initiative  lies  with 
the  landowners. 

At  least  50%  of  the  landowners  residing  within  the  designated  area  must 
approve  a  proposed  annexation  before  it  can  become  effective.  Moreover, 
the  local  governing  body  must  determine,  at  a  hearing,  that  a  community  of 
interest  exists  between  the  area  proposed  to  be  annexed  and  the  annexing 
municipality  and  that  the  area  is  urban  or  will  be  urbanized  in  the  near  future. 


'The  only  exception  is  where  an  area  has  been  totally  surrounded  by  a  municipality  for  a  period  of  at  least 
3  years— an  "enclaved"  area. 
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These  requirements  compel  the  conclusion  that  the  proposed  area  to  be 
annexed  is  no  longer  rural  in  character.   Moreover,  since  landowners  initiate 
and  vote  on  the  proposed  annexation,  it  is  simply  not  a  "unilateral  "  process. 

Municipalities  do  not  annex  to  inflict  economic  harm  on  rural  electric 
cooperatives  and  their  consumers.  They  annex  to  promote  state  and  local 
legislative  public  policy  goals.  Chief  among  these  public  policy  goals  are:  ( 1 ) 
to  bring  all  citizens  within  a  community  of  interest  under  one  government;  (2) 
to  give  a  political  voice  to  all  people  residing  within  a  metropolitan  area;  (3) 
to  give  municipalities  in  urban  areas  the  ability  to  provide  their  citizens  with 
the  services  they  require;  (4)  to  ensure  that  those  who  receive  benefits  from  a 
city  pay  for  them  (i.e.,  airport,  downtown  facilities,  parks,  etc.);  (5)  to  ensure 
that  residents  of  the  municipality  don't  pay  for  urbanized  services  in  rural 
areas  through  their  county  taxes,  resulting  in  double  taxation  (paying  for 
sheriffs  patrol  in  the  unincorporated  areas  while  paying  for  their  own  city 
police);  (6)  to  ensure  coordinated  planning  and  design  in  a  metropolitan  area; 

(7)  to  avoid  facilitating  through  extension  of  city  water  and  sewer  service 
uncoordinated  urbanized  development  on  the  boundaries  of  a  municipality; 

(8)  to  avoid  the  establishment  of  a  multiplicity  of  governments  in  a  highly 
urbanized  area;  and  (9)  to  promote  economic  development  and  jobs  creation 
for  companies  who  will  locate  or  expand  only  if  they  can  be  reasonably 
assured  of  reliable  water  and  sewer  service  and  other  city  services. 

Urban  experts  agree  that  the  best  way  to  develop  and  plan  in  a  metropolitan 
area  is  either  to  consolidate  or  annex.  There  is  no  enabling  legislation  in 
Colorado  permitting  Colorado  Springs  to  consolidate,  so  urban  growth  in  our 
area  is  addressed  through  annexation,  and  once  again,  this  process  is  initiated 
and  voted  on  by  landowners.  I  have  been  the  mayor  of  Colorado  Springs  for 
1 5  years,  so  I  have  had  considerable  elected  official  experience  in  the 
annexation  of  raw  land,  and  of  existing  suburbs. 

Annexation  of  undeveloped  land  typically  occurs  in  our  semi-arid  part  of  the 
country  because  a  developer  must  obtain  reliable  surface  water  supplies  and 
v  istewater  treatment  facilities.  In  our  area,  developers  cannot  rely  on 
nonrenewable  groundwater  found  in  the  aquifers  of  the  Denver  Basin  and  the 
designated  groundwater  basin  east  of  Colorado  Springs.  Industrial  concerns 
will  not  locate  or  expand  in  our  region  without  assurances  of  plentiful 
quantities  of  high-quality  water  at  good  pressure  for  consumptive  use  and  fire 
protection. 


189 


As  long  as  these  services  can  be  provided  by  our  municipality  at  an  affordable 
cost,  landowners  will  petition  our  city  government  for  annexation.  We  don't 
make  the  decision  initiating  the  annexation  process  and  we  certainly  don't 
encourage  annexation  requests  merely  to  enhance  our  electric  loads.  In  fact 
the  inquiry  regarding  the  provision  of  electric  service  in  an  area  proposed  for 
annexation  is  not  what  lucrative  electric  loads  we  can  potentially  serve,  but 
the  sole  focus  is  whether  we  can  provide  the  service  with  existing  facilities,  or 
in  the  alternative,  what  it  will  cost  to  build  additional  electric  facilities  and 
how  that  will  impact  our  existing  customers. 

In  fact,  despite  the  cooperatives  pitch,  increases  in  customers  served  does  not 
necessarily  translate  into  lower  rates.  It  can  have  the  opposite  effect  when 
the  impact  causes  the  utility  to  construct  additional  capital  intensive 
generation  facilities  and  all  customers  must  bear  the  burden  of  this  additional 
investment. 

In  suburban  areas,  our  experience  is  that  people  living  outside  city  boundaries 
voluntarily  seek  annexation  in  order  to  receive  the  full  range  of  essential 
services  provided  by  a  municipality,  such  as  water  and  sewer  service  and  fire 
and  police  protection. 

Rural  electrics  argue  that  municipal  annexations  are  eroding  their  service 
territories  and  depriving  them  of  some  "inalienable  right"  to  serve  suburban 
and  urban  loads,  despite  the  mission  of  the  cooperatives  to  provide  electric 
service  in  rural  areas.  They  make  this  argument  even  when  the  primary 
reason  for  the  development  of  higher  density  loads  is  the  existence  of  the 
municipality,  not  the  rural  electric  cooperative. 

I  submit  that  annexations  have  not  caused  the  problem  that  the  rural  electrics 
feel  they  have,  but  if  any  problem  exists  it  is  the  imprudent  overbuilding  of 
generation  capacity.  For  example,  in  the  late  1980's  Colorado-Ute  Electric 
Association,  a  cooperative  generation  and  transmission  electric  utility,  was 
forced  into  Chapter  1 1  bankruptcy  due  to  construction  of  unneeded 
generation  plants  financed  in  large  part  by  REA  backed  loans.  Colorado-Ute 
defaulted  on  over  $800  million  in  secured  loans,  the  bulk  of  which  was  issued 
by  the  REA.  This  costly  and  unfortunate  bankruptcy  affected  a  population  of 
over  600,000  Colorado  residents. 


81-7920-94-7 
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1  he  Colorado  Public  Utilities  Commission  stated  the  following  as  the 
underlying  cause  of  Colorado-Ute's  financial  problems:  "...Colorado-Ute 
suffers  from  an  excess  of  capacity  which,  by  definition,  is  not  used  and  useful 
in  supplying  electric  service  to  its  customers."  The  Commission  further 
stated:  "The  capital  costs  associated  with  installing  and  maintaining 
unneeded  (generation)  capacity  have  been  far  greater  than  the  revenues  that 
Colorado-Ute  has  been  able  to  garner  from  selling  energy  at  prices  covering 
little  more  than  the  cost  of  the  fuel  burned,  from  accounting  changes,  or  from 
financial  dealings.  We  find  that  Colorado-Ute  has  acted  not  only  imprudently 
but  in  disregard  of  this  Commission's  own  regulatory  warnings."  In  noting 
that  the  REA  and  other  creditors  were  aware  of  the  Colorado  PUC's 
regulatory  warnings,  the  Colorado  Commission  further  stated  that  "REA  and 
other  major  creditors  acquiesced  (in  Ute's  lack  of  heed  to  these 
warnings)  by  continuing  to  loan  Colorado-Ute  the  capital  to  proceed  with 
imprudent  policies  and  practices."2 

Similar  overbuilding  and  ambitious  plans  led  to  the  bankruptcy  in  Indiana  of 
the  Wabash  Valley  generation  and  transmission  cooperative.  The  overly 
ambitious  constniction  program  that  led  to  the  insolvency  of  Wabash  Valley 
was  approved  by  REA  in  numerous  loans  that  involved  hundreds  of  millions 
of  dollars. 

If  the  cooperatives  are  in  fact  experiencing  problems,  they  are  not  rooted  in 
municipal  annexations,  but  in  the  reduced  rate  of  electric  consumption,  the 
downturn  in  the  agriculture  economy,  the  continuing  demographic  shift  to 
suburban  and  urban  America,  and  the  overestimated  projections  for  new 
industrial  use. 

The  rural  electric  program  was  created  to  serve  the  low  density  needs  of  rural 
America.  The  rural  electrics  have  achieved  excellent  results  in  carrying  out 
their  missions  to  serve  rural  America.  But  the  landscape  of  rural  America  has 
changed  since  1936.  Population  in  the  West  is  increasingly  concentrated  in 
metropolitan  areas,  and  the  shifting  of  jobs  and  political  influence  to  urban 
centers  is  predicted  to  continue  unabated.  And  preventing  municipalities 
from  providing  electric  service  to  their  own  citizens  can't  reverse  the  clock  or 
the  continuing  trend  toward  urban  America.  States  have  grappled  with  these 


Colorado  PUC  Decision  Nos.  C89-1538  (November  22,  1989)  and  C90-380  (March  21,  1990). 
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issues  and  have  enacted  a  variety  of  service  territory  laws  that  are  uniquely 
suited  to  address  local  history,  tradition  and  circumstances. 

Nevertheless,  I  understand  that  the  cooperatives  argue  that  federal  pre- 
emption of  state  territorial  laws  is  necessary  to  protect  the  federal  investment 
in  loans  to  cooperatives  and  to  protect  the  cooperatives  expectations  of 
growth  in  electric  loads  that  will  generate  increased  revenues.  But  to  my 
knowledge  the  cooperatives  have  not  furnished  any  evidence  to  support  their 
contentions  that  financial  ruin  is  being  visited  on  them  by  municipal 
annexations. 

In  fact,  in  Colorado  the  cooperatives  adjacent  to  the  suburban  and  urban 
growth  areas  of  the  state  are  experiencing  financial  prosperity  not  financial 
ruin.   In  our  area,  Mountain  View  Electric  Association  has  grown  in  every 
respect  since  1 986,  while  our  annexations  have  consisted  almost  exclusively 
of  raw  ground.  From  1986  to  1992,  Mountain  View  has  added  over  7,000 
customers,  and  its  revenues  increased  from  $17  million  to  $21 .6  million  a 
year.  In  support  of  these  conclusions,  I  have  appended  to  my  testimony  a 
summary  of  recent  financial  experience  of  the  Colorado  cooperatives  serving 
in  the  growth  areas  of  our  state,  identified  as  Exhibits  B,  C,  and  D. 

On  a  state  wide  basis,  Colorado  cooperatives  grew  over  12%  in  customers 
served  between  1986  and  1991,  while  Colorado  municipal  systems 
experienced  a  growth  in  customers  of  5.6%  during  this  same  period. 
Moreover,  the  cooperatives'  rate  of  increase  for  commercial  and  industrial 
customers  served  grew  over  14%,  while  municipals  grew  only  1 .9%  in  this 
customer  category  between  1986  and  1991 .  At  the  end  of  1991 ,  cooperatives 
served  42,162  commercial  and  industrial  customers  in  Colorado,  while 
municipals  served  37,41 4. 3    Finally,  Colorado  cooperatives  serve  over  88% 
of  the  land  mass  in  Colorado. 

In  Colorado,  municipalities  have  the  constitutional  and  statutory  right  to  be 
the  exclusive  providers  of  electric  service  to  their  citizens.  These  rights  pre- 
existed the  original  passage  of  the  REAct  in  1936  and  the  legislative 
initiative  of  the  Colorado  cooperatives  to  come  under  regulation  by  our  State 
PUC.  However,  if  a  Colorado  municipality  exercises  this  exclusive  provider 


3Source:  U.S.  Department  of  Energy.  Energy  Information  Administration.  Form  EIA-861.  1986  ajid 
1991. 
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right  in  an  annexed  area,  the  cooperative  must  receive  adequate  and  just 
compensation.  The  compensation  amount  is  set  forth  in  a  specific  statutory 
enactment,  C.R.S.  1973,  section  40-9.5-201,  ct.  seq.  (the  "compensation 
statute")  that  was  adopted  by  our  General  Assembly  in  1986  under  the 
vigorous  sponsorship  of  the  Colorado  electric  cooperatives. 

The  Colorado  compensation  statute  more  than  adequately  protects  the  federal 
investment  in  loans  for  the  facilities  acquired  and  it  requires  compensation  for 
the  cooperative's  existing  customers.  Moreover,  the  statute  requires  growth 
expectation  compensation  to  the  cooperative  even  in  circumstances  where 
there  are  no  cooperative  facilities  or  customers  in  the  newly  annexed  area  at 
the  time  of  annexation.   Specifically,  the  Colorado  compensation  statute: 

1 .  Requires  the  municipality  to  pay  reproduction  cost  new  (not  original  cost) 
for  the  acquired  electric  facilities.  This  payment  alone  will  represent  more 
than  the  federal  investment  in  the  acquired  facilities  because  the  facilities  are 
carried  on  the  co-ops  books  at  an  original  cost  figure  equivalent  to  the  amount 
of  the  loan. 

2.  Requires  the  municipality  to  pay  the  full  cost  to  reintegrate  the  rural 
cooperative  system  upon  detachment  of  acquired  facilities. 

3.  Requires  the  municipality  to  make  an  annual  payment  to  the  cooperative 
for  10  years  following  annexation  equal  to  25%  of  the  revenues  received  by 
the  municipal  utility  from  customers  previously  served  by  the  rural 
cooperative. 

4.  Requires  the  municipality  to  make  an  annual  payment  to  the  cooperative 
for  10  years  following  annexation  equal  to  5%  of  the  revenues  received  by  a 
municipal  utility  from  all  new  customers  (never  served  by  the  co-op)  who 
locate  within  a  newly  annexed  area.    This  payment  is  required  even  if  there 
are  no  co-op  facilities  or  customers  in  the  annexed  area  at  the  time  of 
annexation. 

As  you  can  see,  the  required  payment  for  existing  and  new  customers  (items  3 
and  4  above  )  compensate  Colorado  cooperatives  for  growth  expectations, 
even  if  these  growth  expectations  were  misguided.  For  example,  the  REA's 
own  loan  regulations  require  an  evaluation  of  the  risk  of  loss  of  a 
cooperative's  service  territory  attributable  to  expected  annexation  before  the 
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loan  can  be  approved.  7  C.F.R.  1710.1 12(b)(5).  If  a  loan  is  extended  because 
this  regulation  was  not  followed  or  adequately  applied,  Colorado  law  would 
still  require  the  municipality  to  compensate  the  cooperative  for  its  misguided 
growth  expectations.  Again,  the  cooperative  and  the  federal  treasury  are 
more  than  adequately  protected  by  Colorado's  compensation  statute. 

In  addition  to  all  these  payments,  once  the  municipality  commences  service  in 
an  annexed  area,  the  municipality,  not  the  cooperative,  then  becomes 
responsible  for  the  investments  in  utility  plant  necessary  to  provide  a 
continuous  and  reliable  supply  of  electricity  to  customers.  This  in  turn  allows 
more  federal  funds  to  be  available  to  cooperatives  serving  in  truly  rural,  not 
urban  and  suburban  areas. 

I  suggest  that  the  legislative  and  administrative  agency  goal  should  be  to 
focus  on  ways  to  maximize  the  availability  of  a  diminishing  supply  of  low 
cost  federal  funds  to  accomplish  the  original  purpose  of  the  REAct—  to 
provide  electric  service  in  rural  areas.  The  means  to  accomplish  this 
objective  is  not  the  Draconian  measure  of  federal  preemption  over  an  area 
that  is  best  handled  and  traditionally  reserved  to  the  individual  states.  REA 
should  be  directed  to  limit  the  extension  of  loans  to  areas  that  are  unlikely  to 
be  annexed  in  the  foreseeable  future  or  cannot  be  provided  affordable  electric 
service  by  another  utility.  Such  a  legislative  direction  would  more  effectively 
address  the  manner  in  which  federal  funds  can  be  best  utilized  in  providing 
electric  service  in  rural  areas.  We  have  advised  our  neighboring  electric 
cooperative  that  we  are  prepared  to  share  future  annexation  projections  with 
them  and  meet  on  a  regular,  periodic  basis  so  the  cooperative  can  avoid 
applying  for  REA  loans  to  serve  in  areas  that  may  be  destined  for  municipal 
annexation.  This  represents  a  common  sense  approach  to  addressing  the 
issue  and,  together  with  our  compensation  statute  represents  a  state  and  local 
solution  that  protects  all  legitimate  interests. 

H.R.  3790  as  introduced  contains  a  so-called  "arbitration"  provision  that 
purports  to  delegate  the  issue  of  service  territory  rights  to  an  arbitration  panel. 
I   ubmit  that  this  "arbitration"  provision  is  unworkable,  will  lead  to  endless 
and  costly  litigation  and  is  another  example  of  an  unfunded  federal  mandate 
imposed  on  the  states.  It  will  cause  unnecessary  delays  in  development, 
create  financial  uncertainty  for  both  cooperatives  and  municipal  electric 
systems,  and,  most  importantly,  it  will  result  in  customer  confusion  and 
frustration  while  the  utilities  wage  war  in  battles  of  highly  paid  expert 
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witnesses.  The  only  beneficiaries  of  this  process  will  be  the  lawyers  and  paid 
consultants.  Finally,  the  Colorado  General  Assembly  has  already  "arbitrated" 
the  issue  by  requiring  municipalities  to  more  than  adequately  compensate 
cooperatives  when  annexations  occur. 


In  conclusion,  I  would  like  to  leave  you  with  the  following  thoughts: 

1 .  Municipal  annexations  are  not  unilateral;  they  are  typically 
requested  and  voted  on  by  individual  citizens; 

2.  Municipal  annexation  occurs  because  the  individuals  requesting 
it  desire  a  full  range  of  governmental  services  provided  by  a  municipality; 

3.  Any  problems  being  encountered  by  cooperatives  are  not 
attributable  to  annexation—this  is  a  red  herring; 

4.  Cooperatives  have  simply  not  carried  the  burden  of  bringing 
evidentiary  support  to  their  claims  that  municipal  annexation  is  the  root  of 
their  alleged  financial  problems; 

5.  Federal  legislative  solutions  in  the  form  of  preemption  are  not  only 
unneeded,  they  will  unnecessarily  interfere  with  traditional  areas  of  state  and 
local  regulation;  and 

6.  The  federal  legislative  goal  should  be  to  preclude  REA  from 
extending  loans  in  the  first  instance  in  areas  that  are  destined  for  municipal 
annexation,  thus  preserving  the  diminishing  amount  of  low  cost  funds 
available  to  cooperatives  to  carry  out  their  mission  to  serve  in  rural  areas  of 
the  country. 

(Attachments  follow:) 
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EXHIBIT  A 


PREEMPTION  LEGISLATION 


WHEREAS,  The  U.S.  Conference  of  Mayors  has  maintained  constant  concern 
regarding  the  frequency  and  degree  of  federal  preemption  of  state  and  local 
authority  and  flexibility  in  a  wide  variety  of  areas  of  state  responsibility;  and 

WHEREAS,  The  U.S.  Conference  of  Mayors  supports  the  concept  of  the 
requirement  of  preemption  notes  prior  to  passage  of  federal  legislation 
preempting  state  and  local  authority  as  set  out  in  draft  legislation  proposed  by 
the  Advisor,  Commission  on  Intergovernmental  Relations  (ACIR);  and 

WHEREAS,  The  U.S.  Conference  of  Mayors  wishes  to  particularly  endorse  the 
concepts  contained  in  that  legislation,  namely  that  Congress  should  not  preempt 
state  and  local  authority  without  clearly  expressing  its  intent  to  do  so;  and  that  a 
timely  intergovernmental  impact  analysis,  including  estimated  costs,  should  be 
prepared  for  any  bill  affecting  state  and/or  local  government  powers, 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  The  U.S.  Conference  of  Mayors 
endorses  the  concepts  involved  in  the  present  draft  of  the  legislation  on  federal 
preemption  proposed  by  the  Advisory  Commission  on  Intergovernmental 
Relations  and  does  commend  ACIR  for  its  continued  efforts  in  the  development 
of  such  legislation  and  does  recommend  that  legislation  containing  such 
concepts  be  enacted  by  the  Congress  and  signed  into  law  by  the  President  of 
the  United  States;  and 

BE  IT  FURTHER  RESOLVED  that  this  resolution  be  delivered  to  the  leadership 
in  the  United  States  Congress,  to  the  President  of  the  United  States  and  to  the 
Advisory  Commission  on  Intergovernmental  Relations. 
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EXHIBIT    B 


MOUNTAIN  VIEW  ELECTRIC  ASSOCIATION  < 


1986 

1222 

#  of  Customers 

15,213 

22.979 

kWh  Sold 

221,351.229 

303.097.734 

Operating  Revenue 

$17,073,982 

$21,606,832 

Net  Margins* 

$467,617 

$2,099,027 

TIER  3 

1.3 

22 

Member  Equity* 

$9,580,004 

$19,108,983 

Equity  %s 

26 

31 

Patronage  Capital 
Refunded  to  Consumers6 

$176,952 

$439,459 

i  Information  taken  from  Mountain  View  Electric  Association  1986  and  1992  Annual 
Reports  to  the  Colorado  Public  Utilities  Commission. 

*Net  margins  is  the  amount  remaining  after  payment  of  operating  expenses  and 
interest  expense  and  includes  non-operating  income  and  capital  credits  distributed  from  the 
G&T. 

3TTJER=  Times  Interest  Earned  Ratio.  A  key  financial  indicator  used  by  REA  to  reflect 
relative  financial  health  of  cooperative  borrower.  It  is  computed  by  adding  net  margins  and 
interest  expense  and  then  dividing  by  interest  expense.  The  higher  the  ratio  the  healthier 
the  borrower  is  financially. 

♦This  includes  the  accumulated  amount  of  margins  (patronage  capital)  contributed 
by  consumers  through  rates. 

SEquity  %  is  computed  as  the  %  of  total  assets.  The  higher  the  number  the  greater 
financial  cushion  (and  health). 

^This  is  the  amount  of  member  equity  actually  distributed  to  consumers.  A  higher 
distributed  amount  reflects  a  financially  healthier  cooperative 
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POUDRE  VALLEY  REA' 


1986 

1992 

#  of  Customers 

18,190 

20.585 

kWh  Sold 

439.104.928 

514.177,975 

Operating  Revenue 

$27,120,898 

$27,755,441 

Net  Margins2 

$1,555,773 

$2,105,426 

TTER3 

22 

2.6 

Member  Equity4 

$13,639,256 

$21,128,761 

Equity  %s 

34 

43 

EXHIBIT    C 


Patronage  Capital 
Refunded  to  Consumers6    $435,904 


$969,160 


l  Information  taken  from  Poudxe  Valley  REA.  1986  and  1992  Annual  Reports  to  the 
Colorado  Public  Utilities  Commission. 

2Net  margins  is  the  amount  remaining  after  payment  of  operating  expenses  and 
interest  expense  and  includes  non-operating  income  and  capital  credits  distributed  from  the 
G&T. 

3TIER=  Times  Interest  Earned  Ratio.  A  key  financial  indicator  used  by  REA  to  reflect 
relative  financial  health  of  cooperative  borrower.  It  is  computed  by  adding  net  margins  and 
interest  expense  and  then  dividing  by  interest  expense.  The  higher  the  ratio  the  healthier 
the  borrower  is  financially. 

«This  includes  the  accumulated  amount  of  margins  (patronage  capital)  contributed 
by  consumers  through  rates. 

SEquity  %  is  computed  as  the  %  of  total  assets.  The  higher  the  number  the  greater 
financial  cushion  (and  health). 


SThis  is  the  amount  of  member  equity  actually  distributed  to  consumers.   A  higher 
distributed  amount  reflects  a  financially  healthier  cooperative 
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EXHIBIT    D 
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Manager's  Letter 


PVREA  Members  to  Receive  Record  $1.5  Million  Refund 


Although  retirement  of  capital  credits 
is  an  annual  happening  for  our  electric  con- 
sumers, this  year's  retirement  should  be  es- 
pecially rewarding.  The  $1.5  million  record 
refund  this  year  will  exceed  any  previous 
year's  refund  by  more  than  $500,000. 

As  I  explained  in  the  June  issue, 
Poudre  Valley  REA  is  a  nonprofit,  con- 
sumer-owned electric  utility.  Monies  re- 
maining on  the  books  at  the  end  of  each 
year  are  allocated  to  each  member  in  pro- 
portion to  the  member's  usage.  These 
monies  (margins)  are  retained  by  Poudre 
Valley  for  a  period  of  time  to  build  equity, 
provide  working  capital,  and  reduce  bor- 
rowing. However,  over  a  period  of  time  as 
the  financial  strength  of  the  cooperative  al- 
lows, the  board  approves  refunding  these 
retained  margins  (capital  credits)  to  those 
consumers  who  paid  them. 

Your  board  is  particularly  proud  of  our 
capital  credit  retirements,  because  they 
demonstrate  the  value  of  being  a  coopera- 
tive member,  which  is  not  shared  with  any 
other  type  of  utility.  Refunds  range  from 
just  a  few  dollars  to  several  thousand  dol- 
lars. This  year  the  average  residential  cus- 
tomer should  receive  a  check  from  $40  to 
$60.  Treat  yourself  or  your  family  to  some- 
thing speaaL 


RmiMJ.QtTty 


I  have  just  hung  up  the  phone  from  talk- 
ing to  the  Rural  Electrification 
Administration  in  Washington,  D.C  con- 
cerning our  -  -luest  to  refund  $1 5  million 
dollars  to  Poudre  Valley  members  and  for- 
mer members  who  received  service  from 
1978  through  1981  I  was  assured  by  REA 
officials  that  approval  of  the  refund  is  in  the 
works  and  will  be  completed  in  a  few  days. 
I  fully  expect  that  by  the  time  this  article 
goes  to  press,  we  will  have  REA's  approval 
and  will  be  printing  the  checks. 


COLORADO  COUNTRY  LIFE  MACAZJNE  •lULY  1993'IS 
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Good  morning  Mr.  Chairman.  My  name  is  Larry  Hensley.  I  am 
President  of  Gary-Hobart  Water  Corporation,  an  investor-owned  water 
utility  providing  drinking  water  service  to  approximately  250,000 
persons  in  the  urban,  suburban  and  rural  areas  of  Northwest 
Indiana.  I  am  pleased  to  provide  testimony  today  concerning  H.R. 
3790,  the  Rural  Consumer  Protection  Act  of  1994  on  behalf  of  the 
National  Association  of  Water  Companies. 

The  National  Association  of  Water  Companies  (NAWC)  is  the  trade 
association  representing  the  nation's  investor-owned  water 
utilities.  Our  370  members  in  40  states  provide  safe,  reliable 
drinking  water  to  over  22  million  Americans  every  day.  These 
companies  are  subject  to  the  requirements  of  state  and  federal 
environmental  laws,  regulation  by  state  utility  commissions  and  pay 
local,  state  and  federal  taxes. 

The  NAWC  is  concerned  about  any  efforts  to  extend  section  306(b)  of 
the  Consolidated  Farm  and  Rural  Development  Act  (7  USC,  section 
1926(b))  to  additional  federal  loan  programs.  Our  industry's 
experience  with  this  provision  as  it  applies  to  water  systems  that 
have  borrowed  from  the  Farmers  Home  Administration  (now  the  Rural 
Development  Administration  or  RDA)  proves  the  old  maxim  that  the 
road  to  Hell  is  paved  with  good  intentions.  We  urge  the 
Subcommittee  to  carefully  consider  the  ramifications  of  extending 
section  306 (b)  to  Rural  Electrification  Administration  (REA) 
borrowers.  Indeed,  we  urge  the  Subcommittee  to  carefully  review 
this  section  as  it  applies  to  RDA  loans  and  consider  repealing  or 
modifying  it  so  it  performs  its  intended  purpose  of  protecting  a 
borrower's  ability  to  repay  a  federal  loan. 

Section  306(b)  states: 

The  service  provided  or  made  available  through  any  such 
association  [receiving  FmHA  loans]  shall  not  be  curtailed  or 
limited  by  inclusion  of  the  area  served  by  such  association 
within  the  boundaries  of  any  municipal  corporation  or  other 
public  body,  or  by  the  granting  of  any  private  franchise  for 
similar  service  within  such  area  during  the  term  of  such  loan; 
nor  shall  the  happening  of  any  such  event  be  the  basis  of 
requiring  such  association  to  secure  any  franchise,  license, 
or  permit  as  a  condition  to  continuing  to  serve  the  area 
served  by  the  association  at  the  time  of  the  occurrence  of 
such  event. 

Clearly  this  provision  is  more  than  adequate  in  scope  to  protect 
the  ability  of  the  borrower  to  repay  its  federal  loan.  However, 
this  provision  has  been  interpreted  -  quite  broadly  as  we  shall  see 
-  to  provide  a  complete  protection  against  competition  regardless 
of  whether  the  integrity  of  the  loan  is  in  any  way  jeopardized. 

Jef fersonville,  Indiana:  An  Example  of  How  Section  306(b)  is  Abused 
Our  concern  with  section  306(b)  is  not  merely  theoretical.  It 
stems  from  actual  experiences  with  the  provision.   In  fact,  in  my 
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prior  position  as  Executive  Vice  President  of  Indiana  Cities  Water 
Corporation,  I  spent  a  great  deal  of  my  time  defending  my  company 
from  an  attempt  by  an  RDA  utility  to  use  section  306(b)  to  break 
into  our  state  granted  franchise. 

Indiana  Cities  is  a  relatively  large,  investor- owned  water  utility 
providing  drinking  water  service  to  12  communities  throughout 
Indiana.  Because  of  its  relatively  large  size  and  resulting 
economies  of  scale,  Indiana  Cities  is  able  to  provide  drinking 
water  at  a  reasonable  price.  In  addition,  Indiana  Cities  has  its 
own  laboratory  which  enabled  us  to  monitor  and  treat  raw  water 
quickly,  cheaply  and  efficiently,  thus  providing  us  with  an 
important  quality  assurance  mechanism. 

One  of  the  municipalities  served  by  Indiana  Cities,  is  the  City  of 
Jef f ersonville,  a  mid-sized  city  located  in  Southern  Indiana. 
Indiana  Cities  has  an  indeterminate  permit  to  provide  water  service 
to  Jef f ersonville,  granted  under  Indiana  law  and  governed  by  the 
state  utility  commission. 

Abutting  Jef fersonville  is  a  not-for-profit  water  utility  with 
outstanding  RDA  loans.  It  was  refused  a  permit  to  provide  water 
service  to  Jef fersonville  by  the  utility  commission  in  1974.  In 
1985,  the  RDA  utility  again  went  to  the  commission,  this  time 
seeking  approval  to  serve  a  hospital  within  the  City  of 
Jef fersonville.  Despite  being  denied  this  authority  by  the  state 
utility  commission,  the  RDA  utility  commenced  and  continued  water 
service  to  the  hospital  claiming  it  was  not  bound  by  the  Indiana 
Commission's  determination  of  the  public  interest  because  of 
section  306(b).  Indiana  Cities  was  able  to  get  an  injunction 
against  RDA  utility  service  to  the  hospital  when  the  state  court 
ruled  that  by  filing  a  petition  with  the  state  utility  commission, 
the  RDA  utility  was  bound  by  its  determinations.  The  court  also 
ruled  that  the  RDA  utility  was  seeking  to  use  section  306(b)  not  to 
protect  its  service  area  but  "as  a  sword  to  cut  out  a  new  market 
for  its  services". 

Significantly,  the  RDA  utility  attempted  to  remove  this  case  to 
federal  court.  Presumably  it  sought  this  change  in  venue  because 
federal  court  rulings  have  broadly  defined  section  306(b)  to 
protect  RDA  borrowers  from  competition  -  regardless  of  state  law 
and  other  factors  -  in  every  case  brought  to  trial.  These 
interpretations  border  on  the  absurd.  A  sample  of  these  rulings 
finds  section  306(b)  has  been  interpreted  to: 

*  protect  RDA  borrowers  from  eminent  domain  even  if  they  have 
but  one  dollar  outstanding  on  their  federal  loan. 

*  convert  a  non- exclusive,  state  franchise  into  a  de  facto 
federally  granted  exclusive  franchise; 

*  prevent  a  wholesale  customer  of  an  RDA  borrower  from 
switching  to  a  cheaper  wholesale  source. 
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*  apply  to  investor- owned  utilities  as  well  as  municipalities. 

*  prevent  non-RDA  utilities  from  serving  customers  who  have 
never  been  served  by  an  RDA  borrower. 

Fortunately  for  Indiana  Cities,  the  change  of  venue  was  denied. 
But  based  on  these  federal  court  precedents,  it  is  no  mystery  as  to 
why  the  borrower  sought  to  remove  the  case  to  federal  court. 
Attached  to  my  statement  is  an  excellent  analysis  of  these  and 
other  decisions  regarding  section  306 (b)  which  I  commend  to  the 
Subcommittee. 


Consequences  of  Applying  Section  306 (b)  to  Federal  Borrowers 
These  rulings  are  alarming  for  a  number  of  reasons.  First,  they 
essentially  provide  a  federal  right  to  an  exclusive  service  area 
free  of  competition,  regardless  of  state  law  or  the  public 
interest.  This  is  undoubtedly  why  the  National  Association  of 
Regulatory  Utility  Commissioners  expressed  its  strong  opposition  to 
the  extension  of  section  306 (b)  to  REA  borrowers  during  the  debate 
over  the  Omnibus  Budget  Reconciliation  Act  of  1993.  Traditionally, 
determinations  of  franchise  and  service  areas  have  been  left  to 
state  regulators  in  order  to  ensure  utility  service  is  provided  in 
the  best  interests  of  the  public.  Federal  intrusion  in  this  area 
should  be  limited  to  effectuating  legitimate  federal  interests  and 
not  merely  creating  special  privileges  for  a  particular  class  of 
water  utility. 

Second,  the  rulings  run  counter  to  federal  environmental  policy  as 
embodied  by  the  Safe  Drinking  Water  Act  (SDWA)  and  administered  by 
the  Environmental  Protection  Agency.  This  policy  is  to  provide 
public  health  protection  through  uniform  national  drinking  water 
standards.  As  these  standards  multiply  in  number  and  grow  in 
complexity,  compliance  with  them  becomes  increasingly  expensive, 
particularly  for  the  majority  of  community  water  systems  (94 
percent)  serving  under  10,000  persons.  In  FY93,  93  percent  of  SDWA 
violations  were  by  systems  serving  fewer  than  10,000  persons.  Many 
of  these  systems  qualify  as  RDA  borrowers.  At  the  very  least, 
systems  in  violation  of  the  SDWA  or  likely  to  enter  a  state  of  non- 
compliance, should  be  prohibited  from  providing  water  service  to 
new  customers.  At  best,  obstacles  to  their  consolidation  with 
relatively  large,  professionally  managed  water  systems  which  can 
assure  water  quality  should  be  eliminated. 

Third,  consumers  do  not  benefit  economically  from  the  existence  of 
numerous  small  water  systems,  particularly  in  areas  where 
consolidation  is  practical.  Regardless  of  what  reforms  to  the  SDWA 
the  103rd  Congress  may  adopt,  the  cost  pressure  of  this  important 
statute  will  continue  to  be  felt.  In  addition,  these  systems  can 
expect  growing  infrastructure  maintenance  costs  as  they  age. 
Centralized  water  service  from  relatively  large,  professionally 
managed  water  utilities  can  provide  economies  of  scale  that  may 
lead  to  the  same  or  better  service  at  a  cost  that  is  otherwise  less 
than  the  customer  would  pay. 
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As  America's  urban  and  suburban  areas  grow,  NAWC's  members  are 
often  uniquely  positioned  to  provide  this  kind  of  centralized 
service.  Indeed,  in  many  states  the  utility  commissions  actively 
encourage  consolidation  when  it  provides  benefits  to  the  public. 
Section  306(b)  can  be  used  to  stymie  this  effort  (despite  state 
laws  and  federal  policy)  whenever  an  RDA  borrower  finds  itself  in 
competition  with  a  growing  community.  We  have  seen  the  disastrous, 
albeit  unintended,  consequences  of  this  provision  as  it  applies  to 
RDA  borrowers.  We  urge  Congress  nqt  to  extend  the  same  provision 
and  problems  to  REA  loans  which  are  now  being  made  to  water  and 
wastewater  borrowers. 


Comments  on  H.R.  3790 

In  reaction  to  last  year's  debate  over  extending  section  306(b)  to 
REA  borrowers,  H.R.  3  79  0  attempts  to  provide  a  mechanism  for  a 
third  party  to  determine  the  public  interest  in  disputes  over 
service  territory.  This  exception  process  applies  only  to 
municipalities.  At  a  minimum,  it  should  be  broadened  to  include 
investor-owned  and  other  types  of  utilities. 

Second,  the  exception  is  proposed  only  for  borrowers  from  the  REA. 
It  should  be  adopted  for  section  306(b)  itself  so  it  applies  to 
water  utilities  as  well. 

Finally,  we  recommend  that  rather  than  add  exceptions  to  section 
306 (b) ,  that  the  Subcommittee  address  the  problems  identified  above 
by  directly  amending  the  section.  Possible  amendments  to  minimize 
interference  with  the  state  regulatory  scheme  include  (these 
amendments  are  not  necessarily  mutually  exclusive) : 

a.  prohibit  a  second  utility  only  if  the  security  of  the  RDA 
loan  is  truly  jeopardized. 

b.  protect  the  borrower  unless  the  state  regulatory  agency 
determines  that  public  convenience  and  necessity  require  the 
second  utility. 

c.  protect  the  borrower  from  the  forced  loss  of  existing 
customers  but  not  from  competition  for  new  customers. 

Conclusion 

The  NAWC  is  an  association  comprised  of  companies  with  strong 
environmental  records,  service  to  their  communities  and  devotion  to 
the  professional  management  of  drinking  water  services.  Many 
obstacles  lie  in  the  path  to  achieving  these  goals  including: 
competition  from  foreign  concerns;  competition  from  municipal 
utilities  that  do  not  pay  taxes  nor  operate  on  a  self-supporting 
financial  basis;  demands  from  environmental  regulators  to  solve  the 
compliance  problems  of  other  systems;  opposition  by  customers  to 
any  rate  increases;  and  the  orders  from  state  utility  commissioners 
for  us  to  overcome  all  of  these  things. 
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These  are  difficult  challenges,  but  we  believe  we  can  meet  them. 
Meeting  them  will  be  much  easier  if  the  federal  government 
eliminates  barriers  to  these  goals  it  has  erected  (if  only 
inadvertently).  Deleting  or  modifying  section  306(b)  to  reflect 
its  original  purpose  would  be  a  small  but  significant  step  in  this 
direction. 

Thank  you  for  providing  me  with  this  opportunity  to  testify.  I 
hope  you  find  these  comments  useful  as  you  consider  H.R.  3790.  I 
will  be  pleased  to  answer  any  questions  members  of  the  Subcommittee 
might  have . 
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Statement  of  John  Allum 

Executive  Director 

Colorado  Association  of  Municipal  Utilities 

for  the  Record  of  • 

U.S.  House  of  Representatives 
Committee  on  Agriculture 
Subcommittee  on  Environment,  Credit,  and  Rural  Development 

Regarding  H.R  3790 

A  Bill  to  Restrict  Municipal  Electric  Systems 

from  Serving  Annexed  Territory 

May  16,  1994 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee,  my  name  is  John  R  Allum  and 
I  am  the  Executive  Director  of  the  Colorado  Association  of  Municipal  Utilities  (CAMU).  CAMU 
represents  the  29  municipal  electric  systems  and  the  three  joint  action  agencies  which  provide 
electric  service  to  over  500,000  people  in  the  State  of  Colorado.  Municipal  utilities  in  Colorado 
have  a  long  and  distinguished  service  history  and  provide  service  to  only  1%  of  the  geographic 
area  of  the  state.  Municipal  utilities  will  never  expand  to  the  point  they  threaten  the  economic 
viability  of  Rural  Electric  Cooperatives  ("Coops")  who  serve  over  88%  of  Colorado.  CAMU  is 
opposed  to  H.R.  3790  because  it  preempts  state  laws,  encourages  Coops  to  stay  on  the  federal 
bankroll,  prohibits  some  municipal  citizens  from  receiving  the  benefits  of  the  municipal  services 
they  are  entitled  to  receive  and  discourages  joint  planning. 

Preempts  state  laws  which  expresses  the  public  interest 

The  public  interest  is  best  served  when  voters  or  their  duly  elected  officials  act  on  issues  of 
concern. 

-  The  people  of  the  State  of  Colorado  passed  an  amendment  to  the  State 
Constitution  in  1954  which  gives  the  municipal  electric  systems  the  right  to  serve 
all  of  their  citizens  equally.  The  citizens  of  this  state  decided  that  this  provision 
was  fair,  equitable  and  in  the  best  interest  of  the  public.  Municipal  electric 
systems  are  regulated  by  locally  elected  officials.  The  municipal  electric  systems 
are  directly  accountable  to  their  local  City  Council  or  Board  and  actions  are  taken 
in  open  public  sessions. 

-  The  Colorado  General  Assembly  passed  a  law  in  1986  (C.R.S.  40-9.5-201)  which 
fully  compensates  Coops  and  protects  the  federal  investment  when  a  municipality 
elects  to  provide  exclusive  service  within  a  newly  annexed  area.  This  very- 
specific  law  requires  the  payment  of  more  than  the  original  cost  (and  hence  more 
than  the  federal  loan)  spent  by  a  Coop  for  electric  facilities,  plus  it  requires  the 
municipal  utility  to  pay  for  the  growth  expectations  of  the  Coop  for  ten  years. 
Circumstances  also  exist  under  Colorado  law  where  a  municipality  and  a  Coop 
can  both  serve  an  annexed  area  in  competition  with  one  another. 
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-  Municipal  annexations  typically  occur  upon  request  by  and  a  majority  vote  of 
property  owners  in  the  newly  annexed  area.  Moreover,  under  Colorado  law,  a 
community  of  interest  must  exist  between  the  area  proposed  to  be  annexed  and 
the  annexing  municipality  before  an  annexation  can  occur.  Since  annexations  are 
requested  by  property  owners  and  are  voted  on  by  these  citizens,  annexations  are 
the  will  of  the  people  and  can  not  be  characterized  as  "cherry  picking"  or  "hostile 
takeovers"  against  Coops. 

The  federal  mandates  proposed  under  H.R.  3790  would  barr  the  will  of  the  people  and  is 
therefore  not  in  the  best  interest  of  the  public. 

Encourages  continuation  of  Coop  loans 

The  service  territory  monopoly  of  Coops,  as  proposed  in  H.R.  3790,  would  continue  as  long  as 
federal  loans  are  outstanding.  The  Coops  will  have  absolutely  no  incentive  to  eliminate  their 
federal  borrowing  when  to  do  so  would  mean  losing  their  federally  granted  monopoly  service 
territory  protection.  The  pre-emption  provision  will  perpetuate,  not  eliminate,  continued 
borrowing  from  the  federal  Treasury  by  Coops.  Absolutely  no  evidence  has  been  provided 
indicating  municipal  annexations  jeopardize  the  economic  health  of  Coops  and  threaten  the 
federal  loan  program.  In  fact,  Administrator  Huff  of  the  Rural  Electric  Administration  (REA) 
admitted  in  a  letter  to  Senator  Simpson  on  September  20,  1993,  that  the  conclusions  only 
"represent  the  judgment"  of  REA  and  that  the  "REA  has  not  undertaken  to  keep  records 
documenting  for  each  affected  borrower  the  precise  impacts  of  annexations..."  We  submit  that 
such  evidence  does  not  exist  and  the  Coops  bear  the  burden  of  bringing  evidence  to  Congress 
of  any  impairments  to  the  repayment  of  existing  federal  loans. 

Coops  are  erowine 

Department  of  Energy  data  shows  that  Coops  in  Colorado  are  growing  at  a  faster  pace  than 
municipal  electric  systems,  and  in  particularly  in  the  growth  areas  of  Colorado,  the  Coops  are 
financially  healthier  than  ever.  Strong  municipal  infrastructures  result  in  stronger  rural 
economies.  In  low-growth  areas,  both  the  municipal  utilities  and  the  Coops  face  the  same 
economic  conditions.  The  REA's  own  regulations  recognize  that  loans  should  not  be  extended 
in  areas  in  the  logical  growth  pattern  of  a  municipal  utility.  These  regulations  require  that  loan 
feasibility  be  evaluated  to  assure  that  "risk  of  loss  of  portions  of  the  (Coop)  service  territory  from 
annexation  ...  will  not  substantially  impair  loan  feasibility."  Simply  put,  REA  should  not  loan 
money  for  projects  likely  to  be  annexed  into  a  municipality.  Proper  application  of  these 
regulations  by  REA  should  result  in  a  greater  amount  of  federal  loan  money  available  for  service 
in  truly  rural  areas.  The  mission  of  Coops  is  to  provide  electric  service  to  rural  areas. 

loint  Plannine  will  help 

In  Colorado  there  are  a  variety  of  forums  which  are  actively  involved  in  jointly  planning  the 
electric  power  system  for  the  state.  The  Inland  Power  Pool,  the  Colorado  Coordinated  Planning 
Group,  and  regional  groups  such  as  the  Foothills  Planning  Group  meet  regularly  to  plan  the 
system  for  the  most  efficient,  economical,  reliable  system  possible.  The  planners  should  not  be 
"befuddled"  unless  they  do  not  participate  in  the  joint  planning  process.  This  joint  planning, 
not  regulating  annexation,  will  eliminate  duplication,  intermingling  of  lines  and  associated 
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safety  hazards  if  they  exist.  If  there  is  stranded  investment,  or  if  the  wholesale  supplier  is  left 
with  unusable  facilities  due  to  annexation,  it  is  not  because  they  were  not  aware  of  the  risks 
involved,  it  was  because  they  choose  to  ignore  the  trends  and  forecasts  and  instead  choose  to 
forge  ahead  with  their  individual  plans.  That  happened  in  the  case  of  Colorado  Ute  Electric 
Association  where  they  chose  to  blatantly  move  forward  with  their  own  plans  rather  than 
cooperate  with  their  neighboring  systems.  This  is  not  an  annexation  or  joint  planning  problem, 
it  is  a  management  problem.  A  municipal  system  and  its  customers  should  not  be  penalized  for 
poor  management  by  a  neighboring  Coop.  We  should  be  working  together  for  the  benefit  of 
the  region  rather  than  arguing  about  a  constitutionally  granted  right  to  serve  customers.  Coops 
and  their  wholesale  supplier  continue  to  add  resources  so  there  obviously  can  not  be  any 
negative  impacts  from  municipal  annexations. 

Economic  growth  is  driven  by  municipal  services 

Growth  around  municipalities  does  not  occur  because  the  Coop  is  there  to  provide  electric 
service;  growth  occurs  because  the  municipality  is  there  to  provide  a  full  range  of  essential 
government  services,  including  fire,  police,  water,  and  sewer  services.  If  there  is  a  problem,  it 
is  not  municipal  annexation,  but  extending  federal  loans  to  Coops  to  serve  in  increasingly 
suburban  and  urban,  not  rural,  areas.  The  annexation  debate  is  not  about  "taking"  something 
away  from  the  Coop,  it  is  about  the  Coops  perception  that  "the  grass  is  always  greener  on  the 
other  side  of  the  fence."  Municipalities  are  very  interested  in  a  sound  regional  economy  and 
they  support  rural  development.  Exhibit  A  shows  eight  typical  examples  of  rural  economic 
development  by  the  municipal  systems  in  the  Colorado.  The  Coops  in  Colorado  have  continued 
to  grow  faster  than  the  municipal  systems.  Coops  in  growth  areas  of  Colorado  are  experiencing 
financial  prosperity  not  financial  ruin.  Exhibit  B  and  C  show  a  financial  comparison  for 
Mountain  View  REA  and  Poudre  Valley  REA,  respectively  showing  that  their  financial  condition 
has  improved  dramatically  from  1986  to  1992.  Exhibit  D  is  an  article  showing  that  Poudre  Valley 
REA  is  anticipating  a  refund  of  between  $40  and  $60  per  customer  because  they  are  financial 
healthy  and  Exhibit  E  is  an  article  about  San  Isabel  REA's  plans  to  reduce  its  rates.  There  is 
enough  to  go  around  and  the  Coops  are  getting  their  fair  share- 
Conclusion 

H.R  3790  is  unnecessary,  inappropriate  and  an  invasion  of  states'  rights.  The  rights  of  Colorado 
municipalities  to  provide  electric  service  to  all  of  its  citizens  has  been  conferred  by  the  people 
through  a  vote  on  an  amendment  to  the  state  Constitution.  The  State  of  Colorado  already  has 
debated  the  territory  issue  in  the  legislature  and  determined  that  the  public  interest  is  best 
served  through  a  generous  compensation  formula  for  territory  annexed  by  a  municipal  electric 
system.  The  Colorado  Supreme  Court  has  upheld  this  law.  We  would  strongly  urge  the 
Subcommittee  to  kill  H.R.  3790. 


(Attachments  follow:) 
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Exhibit  A 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  .LOCAL  ECONOMY 

A  CASE  STUDY 

of  City:   Burlington,  Colorado 

Municipal  "Population:   3,000       County  Population:   8,000 

Description  of  Economic  Development  Project: 

The  City  of  Burlington  purchased  30  acres  of  land  and  placed 
19  buildings  in  a  rod  iron  fenced  area  called  Old  Town.  This 
tourist  stop  depicts  life  in  ths  'Old  West"  era.  The  antiques  are 
authentic  and  in  great  condition.  The  City  also  purchased  an 
tuV^-t-jrmjtl  7  acres  to  be  used  for  the  Colorado  Welcome  Center  in 
which  the  city  paid  for  the  sewer  and  water  lines  to  the  center . 

Description  of  Municipal  Electric  Utility  Support  to  Project: 

The  city's  electric  fund  contributes  about  5170,000  annually 
to  help  the  operation  of  this  tourist  attraction. 

Jobs  Created  or  Maintained: 

This  project  has  created  about  50  summer  time  jobs  and  9-11 
yearl  around  full  time  positions.  The  employees  are  mostly  school 
aged  and  older  employees. 

Estimated  Revenue  Benefit  -to  Municipality  and  County: 

We  have  noticed  about  a  2%  annual  increase  in  sales  tax 
through  the  purchases  at  Old  Town  and  the  offshoot  businesses  such 
as  restaurants  and  hotels. 

Other  Benefits  to  Municipality  t  Rural  Area  Outside  Municipality! 

There  are  many  people  that  have  discovered  Burlington  as  a 
central  meeting  place  for  reunions  and  get  together*. 

The  Old  Town  complex  has  also  helped  bring  numerous  conven* 
tions  and  meetings  to  the  area  such  as  P.E.O.  State  Convention, 
State  Babe  Ruth  Tournament  (which  we  will  host  again  this  summer 
for  the  14-15  year  old) ,  County  Treasurers  Convention,!  Colored© 
Cattlemen,  Bankers  Association,  Rational  Carousel  Assoc.,  BJU 
Convention,  hosted  state  meeting  of  SBDC  directors  and  the  upcoming 
Colorado  Rural  Health  Conference.  The  above  meetings  would  not 
Municipal  Electric  Utilitiy  Survey 

Other  Benefits  (cent.): 

have  been  brought  to  Burlington  if  they  didn't  have  an  interest  in 

Old  Town  and  what  it  has  to  offer. 

Bach  year  the  complex  hosts  School  Daze.  This  year  almost  500 
students  and  teachers  attended  (note:  All  the  visitors  were  from 
out  of  town)  Old  Town  in  one  day  from  Kansas,  Nebraska  and 
Colorado.  There  is  also  tours  from  schools  almost  everyday  during 
May.  These  students  learn  a  great  deal  by  touring  Old  Town.  To 
be  able  to  see  the  actual  artifects  of  the  eld  west  helps  them 
remember  and  appreciate  their  heritage. 
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Exhibit  A 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION  TO  THE  LOCAL 

A  CASE  STUDY 


Name  of  City,  County  and  State:     City   of   Fountain,   El   Paso 

County,  State  of  Colorado 

Municipal  Population:  12,000       County  Population:  400,000 

Description  of  Economic  Development  Project:  Construction  of  a  12" 
water  main  to  serve  the  existing  KOA  Campground  in  the  City. 

Description  of  Municipal  Electric  Utility  Support  to  Project:  The 
City  advanced  approximately  $105,000  for  the  construction  of  the 
water  main  with  Electric  Department  funds.  A  special  improvement 
district  was  created  whereby  KOA  is  retiring  the  debt  over  a  15 
year  period. 

Jobs  Created  or  Maintained:  The  provision  of  public  water  service 
to  the  KOA  Campground  has  helped  to  maintain  existing  jobs  at  the 
facility  and  has  assisted  in  growth  of  KOA's  business. 

Estimated  Revenue  Benefit  to  Municipality  and  County:  With  the 
ability  to  accommodate  approximately  250  campers  each  day,  the 
facility  is  full  most  of  the  tourism  season.  The  estimated  direct 
and  indirect  revenue  to  the  City,  local  businesses  and  surrounding 
rural  areas  is  approximately  $500,000  per  annum. 

Other  Benefits  to  Municipality  &  Rural  Area  Outside  Municipal:  The 
12"  water  main  will  stimulate  growth  and  development  of  adjoining 
commercial  and  industrial  properties. 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION  '%3 


TO  THE  LOCAL  ECONOMY 


A  CASE  STUDY 


Name  of  Ci  t v .  Count v  and  State :   Holly.  Prowers  Colorado 

Muni cipa  1  Populal ion:  877  -  1990  census.   Evidence  of  growth 

since  the  census. 

Descr lot  ion  oX  Economi  c  Development  Pro lect :   Purchase  land 
and  erected  a  20.000  square  foot  industrial  park  building-  for 
a  private  manufacturing  company.   Leased  building  to  company. 

DescriPt  ion  o_£  Municipal  Electri  c  Ut  i  1  i  tv  Support  to  Proiect  : 
Loan  of  funds  to  allow  for  construction  costs. 

Jobs  Created  at  Maintained:   twenty  (20)  -  25*  growth  rate 
ant l cipat ed 

Estimated  Revenue  Benefit  t&   Municipal i tv: 
-Gross  yearly  payroll  of  over  5200,000. 
-Utilities  paid  nearly  S20.000 
-Property  taxes  paid  will  be  near  S8.000. 
-Company  will  be  able  to   expand  now  creating  more  jobs 
estimated  by  1996  a  payroll  of  $610,000. 

Other  b<?nef  i  \S    1&.   muni  cipal  i  tv  and  rural  area  outside 
municipal l tv: 

-Rural  farmers  supplement  income  by  working  at  facility. 
-Money  will  be  exchanged  several  times  in  the  community  and 

county . 
-Because  of  the  assistance  of  the  Town,  less  interest  will  be 

paid  allowing  moneys  to  be  directed  to  employees  and 

business  growth. 


211 


Exhibit  A 

4   of    8 


MUNICIPAL  ELECTRIC  UTILITY  COHTBXBUTIOH 
TO  THE  LOOLL  ECOBOMT 

A  CESE  STUDY 

Name  of  City,  County  and  State:   Lamar,  Prowers  County,  Colorado 

Municipal  Population:   8,360  County  Population:   13,715 

Description  of  Economic  Development  Project: 

Neoplan  USA,  the  largest  industry  in  Lamar,  is  a  West 
German  based  bus  manufacturer  which  build  city  transmit  buses 
that  can  be  found  operating  in  more  than  34  cities  across  the 
nation. 

Description  of  Municipal  Electric  Utility  Support  to  Project: 

The  city  of  Laaar  municipal  electric  utility  (Lamar 
Utilities  Board)  supplies  92  degree-  discharge  water  from  its 
electric  generation  plant  to  the  Neoplan  bus  factory  for  use  in  a 
pre-heater  connected  ahead  of  its  main  heating  system.   This 
project  allows  Neoplan  to  reduce  the  cost  of  heating  and  cooling 
its  facilities,  and  was  an  important  factor  in  the  decision  to 
locate  in  Laaar 

Jobs  Created  or  Maintained:   3  00+  Employees,  75-80  of  whom  live 

outside  the  T*mnr  city  limits. 

Estimated  Revenue  Benefit  to  Municipality  and  County: 

Neoplan  has  a  current  annual  payroll  of  approximately  $6 
million.   Over  the  last  13  years,  Neoplan  has  poured  $98.5 
million  payroll  into  our  local  economy.   Neoplan  has  also  paid 
SI. 2  million  in  Prowers  County  property  taxes,  and  their 
utilities  average  $250,000  per  year. 

Other  Benefits  to  Municipality  and  Rural  Area  Outside 
Municipality: 

Utilization  of  Waste  Heat  from  Power  Plant  -  The  City  of 
T^mnr  Utilities  Board  continues  to  utilize  the  heat  of  the  power 
plant  discharge  cooling  water  to  the  Neoplan  Bus  Manufacturing 
Plant.   This  program  has  been  in  place  since  1982  to  assist 
Neoplan  in  meeting  their  heating  requirements  by  utilizing  40%  of 
the  available  energy,  resulting  in  the  conservation  of  554,397 
KWE  annually. 

The  City  of  Lamar  Utilities  Board  has  recently  invested  over 
$30,000  in  two  valves  installed  on  our  cooling  water  pipeline  to 
allow  the  water  to  be  used  in  a  potential  aguaf arming  venture. 

Contact  Person:   Leon  Sparks,  Superintendent,  Tjimnr  Utilities 
Board,  719-336-7456 

LATV1AR  UTILITIES  BOARD 

1DO  NORTH  SEQDTMO  •  LAMAR.  COLORADO  B1052-2505  •  /"I9/336-7456 
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TVfUNJCIPAL  ELECTRICTJTILJTY  CONTRIBUTION 
"TO  THE  LOCAL  ECONOMY 


A  CASE  STUDY 

Narnc  nf  City,  County  and  State:  La  Junta,    Otero,    Colorado 
Municipal  Population;? ,  800  County  Population:  20 ,  000 

Description  of  Economic  Development  Project: 

Relocation  of  DeBourgh  Manufacturing   from   St.    Paul,    Minnesota    to   La   Junt; 
Retrofit   of    100,000   square   foot   building    to   suit   and   capital   purchases. 


Description  of  Municipal  Electric  Utility  Support  to  Project; 
Total   project   costs   exceeded  1.3  million  with  a   significant   contribution 
coming  from  the  La  Junta  Municipal  Electric  Department.      In  addition,   a 
substantial  amount   of  In-kind  support  was   contributed   by   the   Electric 
Department . 

Jobs  Created  or  Maintained: 

DeBourgh  has  become  a  viable  contributor  to  this  community  by  hiring 
over  100  local  persons. 


Estimated  Revenue  Benefit  to  Municipality  and  County: 

$20, 000 /month  rent. 

Approximately  $2,040,000   in  annual  salaries. 

Other  Benefits  to  Municipality  &.  Rural  Area  Outside  Municipality. 

Many  employees  reside  outside  municipal   boundaries. 

Money  generated  will    be  exchanged  several   times  within  the   City  and   Count 


For  further  Information  contact:      Dan  Holier 

La  Junta  City  Manager 

P.O.    Box  489 

La  Junta,    CO  81050 

(719)384-2578 
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MUNICIPAL  ELECTRIC    UTILITY    CONTRIBUTION 
TO  THE    LOCAL    ECONOMY 

ft    CASE    STUDY 

Name  of  City,  County,  and  State:  Las  Animas,  Bent  County, 

Colorado 

Municipal  Population:  2481         County  Population:  5, 60S 

Description  of  Economic  Development  Project-: 

The  Bent  County  Detention  Center  was  constructed  in 
1992  by  a  private  investor  *t  a  cost  of  «1*  million.   The 
Detention  Center  is  operated  by  Bent  County  under  a 
lease-purchase  agreement,  and  houses  309  inmates  Tor  -the 
State  of  Colorado. 

Description  of  Municipal  Electric  Utility  Support  -to 
Project: 

In  19B6,  the  Las  -ftnimas  Light  *nd  Power  -purchased  a 
tract  of  -land  Tor  S17-,  55C  to  be  used  as  an  Industrial 
Site.   ft  large  portion  of  -the  land  -was  donated  -to  Bent 
County  Tor  the  location  of  "the  rDetention  Center.   The  past 
five  years,  the  Las  ftnimas  Light  and  Power  has  donated 
over  SAC,  ©OC  "to  help  Tinanee  "the  "Bent  County  Development 
Foundation.   The  hard  work  performed  by  The  Foundation  was 
the  reason  tor  the  Detention  Center  being  located  in  Bent 
County. 

Jobs  Created  or  Maintained: 

The  Detention  Center  employs  8©  people,  -and  has  an 
annual  payroll  of  SI. 5  million.   -Approximately  2©X  of  the 
employees  reside  outside  the  city  limits  of  -Las  Animas. 

Estimated  Revenue  Benefit  -to  Municipality  and  County: 

The  Detention  Center  makes  local  purchases  for 
merchandise  -and  strviCM  that  .averages  .about  S2C,  BTO 
monthly. 

Other  Benefits  to  Municipality  *  Rural  Area  Outside 
Municipal it yj 

The  real  estate  market  has  improved,  and  Tive 
businesses  have  opened  or  expanded.   A  new  fast  food 
restaurant  is  being  constructed  at  an  estimated  cost  of 
ssae, eee. 

For  other  information  contact: 

Diane  Kolby  Ricken 

Bent  County  Development  Foundation 

511  Ambassador  Thompson  Blvd. 

Las  Animas,  CO  B1054 
Phone:  719-456-«A52 
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JL  CAS  STUDT 

of  City,  County  and  State:   Town  of  Springfield,  Baca  County,  Colorado 

Municipal  Population:   1,475  County  Population:  Appro*  5, COO 

Description  o£  Economic  Development  Project:  The  Hospital  in  Springfield 
is  building  an  Alzheimers  Unit. 


Description  of  Municipal  Elaccrie  Utility  Support  to  Project:  The  Town  of 
Springfield  Electric  Department  has  committed  to  give  $  10,000.00  in  cash 
and  $10,000.30  (in  kind' assistance)  to  the  Alzheimers  Unit. 


Jobs  Granted  or  Maintained:   This  economic  growth  will  be  substantial 
in  our  county.  Between  the  two  new  facilities  (Town  of  Walsh  Assisted 
Care  and  Town  of  Springfield  Alzheimer*  unit)  15  jobs  will  be  created 
and  $300,000.00  new  dollars  will  circulate  within  our  community  and 
Baca  County  on  an  annual  basis. 

Estimated  Revenue  .Benefit  to  Municipality  and  County:  See  notes  .in 
above  paragraph. 


Other  Benefits  to  Municipality  £  aural  Area  Outside  Municipality:  This 
project  will  make  the  community  more  attractive  to  other  professionals 
who  may  come  eo  our  area.  Support  personnel  and  new  employees  will 
require  additional  housing  and  this  will  have  a  positive  impact  on   our 
economy . 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  LOCAL  ECONOMY 


A  CASE  STUDY 

Name  of  City,  County  and  State:       city  of  wray,   yuma  county,  Colorado 
Municipal  Population:     1998  County  Population:  8,700 

Description  of  Economic  Development  Project  Colorado  pure  pace,  potatoe 

PROCESSING  FACTLTY.    CLEANING,  GRADING,  AND  PACKAGING  FOE  THE  RETAIL  TRADE 


Description  of  Municipal  Electric  Utility  Support  to  Project:  the  cm 

PROVIDED  14  ACRES  OP  LAND  IN  THE  INDUSTRIAL  PARE  AT  A  VERT  LOW  PRICE.  AND 
DROPPED  ALL  TAP  FEES 


Jobs  Created  or  Maintained: 

CREATED  30  JOBS  DURING  TEE  PROCESS  PERIOD  -  APPROXIMATELY  8  MONTHS  LONG 


Estimated  ReYsnnfl  Benefit  to  MvmirinAlity  and  flnrmty 

ANNUAL  UTILITIES   130,000,    Hmuu,   ESTIMATED  AT  1250,000 

Other  Benefits  to  Municipality  &  Rural  Area  Outside  Municipality: 

POTATOE' S  ARE  A  NEW  CROP  TO  THE  AREA  AND  THE  PROCESSING  FACILITY  CREATES  VALUE 
ADDED  TO  OUR  FARM  PRODUCTS 
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EXHIBIT    B 


MOUNTAIN  VIEW  ELECTRIC  ASSOCIATION « 


1Q86 

1222 

#  of  Customers 

15213 

22.979 

kWh  Sold 

221.351.229 

303.097.734 

Operating  Revenue 

$17,073,982 

$21,606,332 

Net  Margins  2 

$467,617 

$2,099,027 

T1ER3 

U 

22 

Member  Equity4 

ss,sao,oo4 

$19,108,983 

Equity  %s 

26 

31 

Patronage  Capital 
Refunded  to  Consumers4    $176,952  $439,459 


i  Information  taken  from  Mountain  View  EW^ry  Association  1986  and  1992  Annual 
Reports  to  the  Colorado  Public  Utilities  Commission. 

2Net  margins  is  the  amount  remaining  after  payment  of  operating  expenses  and 
interest  expense  and  tnctudes  non-operating  income  and  capital  credits  distributed  from  the 
C&T. 

J  ILbiU  Times  Interest  Earned  Ratio.  A  key  financial  indicator  used  by  REA  to  reflect 
relative  financial  health  of  coupeialive  bono  wet.  It  is  computed  by  adding  net  margins  and 
interest  expense  and  then  dividing  by  interest  expense  The  higher  the  ratio  the  healthier 
the  borrower  is  financially. 

♦This  inchirlen  the  accumulated  amount  of  iiurgiiw  (patronage  capital)  contributed 
by  consumers  through  rates. 

^Equity  %  is  computed  as  the  %  of  total  assets.  The  higher  the  number  the  greater 
financial  cushion  (and  health). 

<This  is  the  amount  of  member  equity  actually  distributed  to  consumers.  A  higher 
distributed  amount  reflects  a  financially  healthier  cooperative. 
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EXHIBIT    : 


POUDRE  VALLEY  REA  < 


1036 

1222 

#  of  Customers 

18.190 

20585 

kWh  Sold 

439.104,928 

514.177.975 

Operating  Revenue 

$27,120,898 

$27,755,441 

Net  Margins  2 

$1,555,773 

$2,105,426 

TTEfla 

22 

2.6 

Member  Equity4 

$13.639256 

$21,128,761 

Equity  %s 

34 

43 

Patronage  Capital 
Refunded  to  Consumers* 

$435,904 

$969,160 

l  Information  taken  from  Poudre  Valley  REA  1986  and  1992  Annual  Reports  to  the 
Colorado  Public  Utilities  Commission. 

2Net  margins  is  the  amount  remaining  after  payment  of  operating  expenses  and 
interest  expense  and  includes  noo-operafing  income  and  capital  credits  distributed  from  the 
C&T. 

H'lLR"  Times  Interest  Earned  Ratio.  A  key  financial  indicator  used  by  REA  to  reflect 
relative  financial  health  of  cooperative  borrower.  It  is  computed  by  adding  net  margins  and 
interest  expense  and  then  dividing  by  interest  expense.  The  higher  the  ratio  the  healthier 
the  borrower  is  financially. 

<This  Includes  the  accumulated  amount  of  margins  (patronage  capital)  contributed 
by  consumers  through  rates. 

^Equity  %  is  computed  as  the  %  of  total  assets.  The  higher  the  number  the  greater 
financial  cushion  (and  health! 

«This  is  the  amount  of  member  equity  actually  distributed  to  consumers.  A  higher 
distributed  amount  reflects  a  financially  healthier  cooperative. 
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EXHIBIT    D 


-Lecibk:  AssociAnoa  Inc. 

<^^Bd^^JS^iTraia«nafoa7,ge^  miHWWHrM727  Fr  (303)  226-1234 


S»£: 


Manager's  Letter 

/VRE/l  Members  to  Receive  Record  $1.5  Million  Refund 


Barid  f  r-rrry 


I  have  just  hung  up  the  phone  from  talk- 
ing to  the  Rural  Electrification 
AdmuustriQon  in  Washington,  D.C  con- 
cerning our  request  to  refund  $13  million 
dollars  to  Poudre  Valley  membm  and  for- 
mer members  who  received  service  from 
1978  through  1982.  I  was  assured  by  REA 
officah  that  approval  of  the  refund  is  in  the 
works  and  will  be  completed  in  a  few  days. 
I  fully  expect  that  by  the  time  this  article 
goes  to  press,  we  will  have  REA' 5  approval 
and  will  be  printing  the  checks. 


Although  retirement  of  capital  credits 
is  an  annual  happening  for  our  eiectnc  oon- 
v"1^!  this  year's  recrement  should  be  es- 
pecafly  rewarding.  The  SIS  mSboD  record 
refund  this  year  will  fxnrri  any  prenous 
year's  refund  by  more  than  $500,000. 

As  I  explained  in  the  June  issue. 
Poudre  Valley  REA  is  a  nonprofit,  con- 
sumer-owned electric  utility.  Monies  re- 
maining on  the  books  at  the  end  of  each 
yen*  are  allocated  to  each  member  in  pro- 
portion to  the  member's  usage.  These 
monies  (margins)  are  retained  by  Poudre 
Valley  for  a  period  of  trme  to  bold  equity, 
provide  working  capital,  and  reduce  bor- 
rowing, Hcwerec  over  a  period  of  tone  as 
the  (impo*^  ujpiigth  of  the  cooperative  al- 
lows, the  board  approves  refunding  these 
retained  margins  (capital  credits)  to  those 
consumers  who  paid  mem. 

Your  board  is  parocuiariy  proud  of  our 
capital  credit  retirements,  because  they 
deuiuibtiate  the  value  of  being  a  coopera- 
ttve  raember.  winch  a  not  shared  with  any 
other  type  of  utility  Refunds  range  from 
just  a  few  dollars  to  several  rhmtwnri  dol- 
lars. This  year  the  average  residential  cus- 
tomer should  receive  a  check  from  $40  to 
$60.  Treat  yourself  or  your  family  to  some- 
thing special 


CJXCx^Doaxl^/^rrurE^MCAzrNE•(U^.y  isw-is 
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Exhibit    E 


First  rate  cut  in  55  years 
announced  by  San  Isabel 


The  Board  of  Directors  of  the  San 
Isabel  Electric  Association  has  an- 
nounced a  2.7  percent  across  the 
board  rate  cut  to  its  customers,  the 
first  in  55  years. 

According  to  William  W.  Wood, 
General  Manager  of  San  Isabel 
Electric,  the  rate  cut  was  made  pos- 
sible by  the  overall  economic  health 
of  the  association. 

The  board  believed  our  members 
would  welcome  some  immediate  cost 
savings  while  wc  continue  to  main- 
tain substantial  margins  for  future 
distribution,"  Wood  said. 

SIEA  has  increased  its  invest- 
ments in  plant  and  facilities  by  15 
percent  in  the  last  five  years,  while 
reducing  its  outstanding  debt  by  7.2 
percent.  The  electric  association  has 
also  been  able  to  reach  a  40  percent 
equity  position  that  was  established 
by  the  Rural  Electrification  As- 
sociation. 

"Wc  have  been  able  to  finance 
system  improvements  to  maintain 
SIEA  as  a  modem  electric  utility 
without  incurring  additional  debt," 
Wood  said. 

The  association's  margins  have 
increased  43.5  percent  at  the  same 
time  that  operating  expenses  rose 
only  10.5  percent.  Revenue  margins 
have  risen  from  7.2  percent  to  1 1  per- 
cent. 

Board  president  Carmel  A.  Garlut- 
zo,  Trinidad,  said,  "The  numbers  tes- 
tify to  the  quality  of  San  Isabel 
Electric's  management.  Our  board 
has  expressed  its  appreciation  to 
management,  staff,  and  employees 
for  the  outstanding  job  they  have 
done," 

San    Isabel    Electric    Association 


provides  electrical  service  to  areas  of 
Las  Animas  County  outside  the  city 
limits  of  Trinidad. 

Reamy 


Chronicle  News 
Trinidad,  Colorado 
March  15,  1994 
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Submitted  by:   Lyle  D.  Brigle 


North  Western  Electric  Cooperative,  Inc. 


I  am  the  General  Manager  of  a  rural  electric  cooperative  located  in  the  extreme 
northwest  corner  of  Ohio.  We  presently  serve  4800  consumers  through  933  miles  of 
distribution  line.  Within  our  service  territory,  there  are  four  municipal  electric  systems. 
I  would  like  the  following  facts  to  be  presented  and  considered  in  adopting  legislation  to 
curtail  the  raping  of  North  Western  Electric  Cooperative's  territory  and  its  consumers  by 
municipal  electric  systems. 

In  1978  the  Ohio  Legislators  passed  a  territorial  bill  which  created  service 
territories  among  private  utilities  and  cooperatives.  Municipal  electric  systems  opposed 
this  legislation  and  eventually  were  excluded  from  the  bill.  In  Ohio,  municipal  systems 
can  and  do  extend  their  electric  distribution  systems  at  will.  They  do  this  outside  their 
corporation  limits  without  annexing  the  area.  The  enclosed  map  (Exhibit  "A")  shows  the 
expansion  of  the  municipal  electric  systems  into  North  Western  Electric  Cooperative's 
service  territory  and  that  of  other  private  utilities.  These  extensions  have  resulted  in 
the  loss  of  consumers  and  territory  of  both  the  private  utilities  and  North  Western 
Electric  Cooperative. 

It  should  be  noted  municipal  electric  systems  pay  no  property  taxes,  personal 
property  taxes,  vehicle  license  taxes  or  the  Ohio  gross  receipts  tax  of  4.75%  which  we 
must  pay  to  the  state  for  every  dollar  we  collect.  They  also,  through  manipulation  of  a 
bookkeeping  system,  transfer  and  cross  subsidize  departments  within  the  municipal. 
These  facts  alone  create  an  unfair  playing  field  in  electric  rates.  Also,  when  they  take  a 
consumer,  by  not  paying  such  taxes,  that  burden  is  shifted  to  other  residents  of  the 
county  and  state. 
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Municipals  within  our  service  area  have  not  reimbursed  North  Western  Electric 
Cooperative  for  any  facilities  or  the  consumers  which  they  have  taken.  I  have 
tabulated,  to  the  best  of  my  ability,  the  number  of  North  Western  Electric  consumers 
taken  by  the  municipals  and  the  associated  energy  sales  which  we  have  lost.  The 
prime  areas  of  commercial/industrial  complexes  are  difficult  to  project  as  far  as  energy 
sales  as  there  are  still  new  loads  being  added  which  would  have  been  served  by  North 
Western  Electric  Cooperative. 

EDGERTON  MUNICIPAL 

In  1991  Edgerton  Municipal  extended  their  distribution  system  into  the  service 

area  of  North  Western  Electric  Cooperative  to  serve  a  new  commercial/industrial 
1 

consumer  which  they  later  annexed.   The  estimated  annual  loss  is  84,000  KWH. 

There  is  also  a  good  potential  for  additional  commercial/industrial  loads  within 

this  area. 

PIONEER  MUNICIPAL 

In  1992  Pioneer  Municipal  extended  their  distribution  system  into  the  service 

2  area  of  North  Western  Electric  Cooperative  to  a  new  commercial  carpet  retailer 
This  area  was  later  annexed.  The  estimated  annual  loss  is  50,000  KWH. 

MONTPELIER  MUNICIPAL 

In  1978  Montpelier  Municipal  extended  their  distribution  system  into  the  service 

3  area  of  North  Western  Electric  Cooperative  to  serve  an  existing  consolidated 
elementary  school.  The  Cooperative  had  served  this  school  since  1966  and 
service  and  rates  had  never  been  a  problem.  The  estimated  annual  loss  is 
100,000  KWH. 

2 


81  -792  O-  94  -8 
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In  1983  Montpelier  Municipal  extended  their  distribution  system  into  the  service 
4 

area  of  North  Western  Electric  Cooperative  to  an  area  which  used  to  be  the 

Williams  County  Airport  consisting  of  180  acres  which  the  Cooperative  served. 

There  are  presently  four  commercial/industrial  consumers  with  an  estimated 

annual  loss  of  288,000  KWH.    Since  this  area  has  great  potential  for  additional 

commercial/industrial  consumers,  one  could  easily  imagine  20  megawatts  of  load 

being  developed. 

BRYAN  MUNICIPAL 

In  1981  Bryan  Municipal  extended  its  distribution  lines  into  the  service  area  of 
5  North  Western  Electric  Cooperative  to  a  five  acre  plot  which  formerly  was  the 
Cooperative  headquarters  facilities.  There  are  now  three  medical  buildings  and 
a  restaurant  in  addition  to  a  dry  cleaning  service  which  is  located  in  the  former 
cooperative  building.  The  estimated  annual  loss  is  864,000  KWH. 

In  1980  Bryan  Municipal  extended  their  distribution  system  into  the  service  area 
^      of  North  Western  Electric  Cooperative  and  took  two  residential  consumers  which 
we  served.  The  estimated  annual  loss  is  36,000  KWH. 

In  1980  Bryan  Municipal  extended  their  distribution  lines  into  the  service  area  of 
North  Western  Electric  Cooperative  to  a  new  subdivision  which  they  later 
annexed.  There  are  now  19  new  homes  and  five  condominiums  which  the 
Cooperative  would  have  served.  The  estimated  annual  loss  is  346,000  KWH. 


3 


In  1993  Bryan  Municipal  extended  their  distribution  system  into  the  service  area 
of  North  Western  Electric  Cooperative  to  a  development  in  which  will  eventually 
be  built  six  homes  with  an  estimated  annual  loss  of  144,000  KWH. 
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g  In  1993  Bryan  also  extended  its  service  to  an  apartment  house  consisting  of 
three  consumers.  Bryan  Municipal  did  annex  this  area  and  told  us  they  were 
going  to  provide  electric  service  to  the  apartment.  The  estimated  annual  loss  is 
43,800  KWH. 

Bryan  Municipal  has  annexed  a  subdivision  in  which  there  are  33  consumers 
10  served  by  North  Western  Electric  Cooperative.  They  have  told  the  Cooperative 
they  are  going  to  serve  it  and  are  in  the  process  of  contacting  our  consumers. 
The  estimated  annual  loss  is  460,000  KWH.  Additionally,  there  are  25 
consumers  contiguous  to  this  area  that  I  feel  the  Bryan  Municipal  would  also 
want  to  serve. 

Municipals  are  a  problem  to  North  Western  Electric  Cooperative  and  will  continue  to  be 
a  problem  until  their  ability  to  expand  is  curtailed  or  they  are  required  to  pay  the  same 
taxes,  costs  associated  with  regulations  and  are  required  to  establish  a  uniform 
bookkeeping  system  like  the  cooperatives.  Any  loss  of  consumers  and  resulting 
revenue  transfers  the  debt  of  that  investment  and  future  obligations  to  other  existing 
consumers  of  the  Cooperative.  Loss  of  consumers  definitely  affects  the  revenue 
derived  from  sales  and  our  ability  to  pay  on  our  debt  obligations. 

I  appreciate  you  taking  my  written  testimony  into  consideration;  and  if  you  need 
any  further  information,  I  would  be  glad  to  furnish  it  to  you. 

Respectfully  submitted, 

Lyle  D.  Brigle 
General  Manager 

LDB/lsb 
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SUMMARY  OF  ESTIMATED  ANNUAL  KyyH  |  ng<=f 
TO  MUNICIPAL  ELECTRIC  SYSTFy^ 


Total  estimated  annual  loss  2,415,800  KWH 


This  does  not  include  the  future  new  loads  which  may  locate  in  the  areas  taken 
by  municipals.  For  example;  the  180  acre  area  which  was  lost  to  Montpelier  municipal 
could  possibly  be  an  additional  41,600,000  KWH  annually. 
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The  Effect  of  Municipal  Territorial  Acquistion 

on 

EAST  CENTRAL  ELECTRIC  ASSOCIATION 

Braham,  Minnesota 

by 

Garry  Bye,  CEO/General  Manager 

May  4,  1 994 


In  Chisago  County,  City  of  Branch,  Minnesota,  within  the  last  six  years,  East 
Central  Electric  Association  (ECE)  has  had  0.79  square  miles  of  its  territory 
annexed  by  the  City  of  North  Branch.    Included  within  this  territory  is  a  new 
school  constructed  by  the  North  Branch  school  system. 

It  has  been  the  responsibility  of  ECE  to  invest  in  distribution  facilities  to 
support  any  development  within  this  territory  until  the  time  when  the 
territory  is  annexed.   When  annexed,  the  investment  in  distribution  facilities 
provides  no  return  to  the  members  of  ECE  who  have  made  the  investment. 
In  addition,  the  area  annexed  is  an  area  of  high  potential  for  development 
and  revenue.   These  areas  are  not  numerous  in  a  rural  electric  cooperative. 
Without  these  areas,  the  cost  of  power  becomes  greater  for  the  other 
members  of  the  cooperative. 

A  formal  agreement  has  been  made  between  East  Central  Electric 
Association  and  the  City  of  North  Branch  to  compensate  ECE  7.5  mills  for 
all  kwh's  sold  to  customers  transferred  to  the  North  Branch  municipal  power 
company  for  a  10-year  period,  but  these  payments  will  pay  for  only  a 
portion  of  ECE's  infrastructure  costs.    Engineering,  legal,  and  internal  costs 
to  reach  this  agreement  amounted  to  approximately  $22,000. 
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WRITTEN  STATEMENT  OF 

RICHARD  K.  BYRNE 

PRESIDENT  AND  CHIEF  EXECUTIVE  OFFICER 

OHIO  RURAL  ELECTRIC  COOPERATIVES,  INC. 

BUCKEYE  POWER,  INC. 

COLUMBUS,  OHIO 

TO  U.  S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  AGRICULTURE 

SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT  AND  RURAL  DEVELOPMENT 


MAY  4,  1994 
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Ohio  Rural  Electric  Cooperatives,  Inc. 


5677  3USCH  3LV0    »PC    3CX  26036 

COLUM8US   OH'C  43226-0036  •  =HONE  (614)  346-5757 


The  Ohio  Rural  Electric  Cooperatives,  Inc.  is  the  statewide 
organization  representing  approximately  27  rural  electric  utilities 
providing  electricity  to  more  than  230,000  consumer-owners  in  Ohio. 

On  behalf  of  the  Ohio  consumers,  we  urge  your  strong  support 
of  electric  cooperatives  by  giving  them  greater  protection  against 
the  loss  of  facilities  and  service  areas  due  to  municipal  annex- 
ation. Your  endorsement  would  correct  what  Ohio's  electric 
cooperatives  have  always  viewed  as  an  unfair  treatment  by  open 
ended  "home  rule"  provisions  of  the  state  constitution.  One 
consequence  of  annexation  proceedings  is  that  areas  currently 
served  by  electric  cooperatives  are  taken  and  awarded  to  other 
electric  providers,  either  public  or  private.  In  Ohio,  this 
circumstance  may  also  occur  through  usurpation  of  existing 
consumers  or  service  areas  by  municipal  electric  utilities  without 
the  necessity  of  annexation. 

Service  areas  and  consumers  lost  to  cooperatives  by  municipals 
taking  actions  are  often  the  most  desirable  service  areas  from  an 
electric  load  perspective  and  especially  so  for  rural  electric 
cooperatives  who  serve  nearly  40  percent  of  Ohio's  land  area, 
primarily  low  density  residential  and  farm  consumers.  These  lost 
service  areas  and  loads  are  very  important  to  all  cooperative 
consumers  because  their  contributions  to  revenues  help  keep  rates 
low  for  all  members.  In  many  cases,  these  are  the  same  areas  in 
which  system  improvements  have  been  financed  with  REA  loans  to  help 
keep  pace  with  development.  Consequently,  the  cooperative  suffers 
a  loss  of  its  investment  in  existing  facilities  to  serve  these 
areas  (both  power  supply  and  distribution  investments)  as  well  as 
foregone  revenue  to  the  detriment  of  remaining  consumers.  During 
the  period  of  1990  -  1994,  Ohio's  electric  cooperatives  project  an 
annual  KWh  sales  loss  in  excess  of  112  million  resulting  from  loss 
of  territory  to  municipal  annexation  or  confiscation. 

Ohio's  electric  cooperatives  have  taken  steps  to  strengthen 
territorial  integrity.  In  the  late  1970's,  the  Ohio  General 
Assembly  adopted  the  Ohio  Electric  Suppliers  Certified  Territories 
Act  at  the  urging  of  the  electric  cooperatives.  This  legislation 
mapped  exclusive  service  territories  for  investor-owned  and 
cooperative  electric  utilities  recognized  and  enforced  by  the  Ohio 
Public  Utilities  Commission.  However,  an  explicit  exemption  is 
made  in  this  statute  for  land  currently  in,  or  annexed  into, 
incorporated  places  or  areas  beyond  that  which  is  served  by 
municipal  utilities. 
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You  will  likely  hear  from  Ohio's  municipal  power  agencies  that 
H.R.  3790  is  unfair  and  that  it  would  stifle  competition.  However, 
I  would  assert  that  there  cannot  be  "fair"  competition  as  long  as 
municipal  utilities  in  Ohio  or  in  any  other  state  enjoy  protection 
from  taxation. 

The  proposed  legislation  does  not  intrude  upon  the  right  of  a 
municipality  to  annex  land  nor,  thereafter,  to  impose  a  tax  or 
other  fee  on  a  cooperative  that  serves  in  an  annexed  area. 
Instead,  it  would  prohibit  a  municipality  from  forcing  a  coopera- 
tive to  stop  serving  its  existing  territory  if  the  municipality 
decides  to  annex  that  territory  into  its  own  boundaries.  It  would 
also  prevent  the  municipality  from  franchising  duplicative  services 
within  the  cooperative's  service  area  or  to  condition  the  cooperat- 
ive's ability  to  continue  service  on  the  granting  of  a  franchise, 
license  or  permit  by  the  municipality. 


The  opportunity  is  now  at  hand  to  make  constructive  changes, 
and  I  urge  you  to  support  this  proposal  that  will  enhance  the 
integrity  of  rural  electric  cooperative  service  areas. 
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National  Association  of  Regulatory  Utility  Commissioners 


Incorporated 


Keith  Bissell.  Pm«kni 

Tenncsse :  Public  Service  Commission 

•+60  Jimes  Robertson  Parkway 

Nashville,  Tennessee  37243-0505 

BOB  A>  DERSON,  FmeV.ce  Presiinl 

Muiuani  Public  Service  Commission 

1 701  Prospect  Avenue 

P.«  Office  Box  202601 

Hclc  at,  Mom.na  55620-2601 

EflWARD  H.  SALMON,  Second  Vice  Pressi™ 

New  Jersey  b  Kird  of  Regulatory  Commissioners 

44  South  Clinrocs  Avenue 

CN-350 
Ttentx  n,  New  Jersey  08625-0350 


VIA    VAX 


May  18,    1994 


1 102  Interstate  Commerce  Commission  Building 

Constitution  Avenue  and  Twelfth  Street,  N.W. 

Washington,  D.C.  20423 

Mailing  Address:  Post  Office  Box  644 
Washington,  DC  20044-0684 

Telephone:  202-898-2200 
Facsimile:  202-698-2213 

Paul  Rolxjers 

AJminunanw  Drrrclor 
( leru'rol  Crruruel 

Gaiif  Argiro 

Treasurer 


The  Honorable  Jill  Long 
1513  Longvorth  House  Office  Building 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Attention:  Bart  Chilton,  Legislative  Director 

Re:   HARUC  Survey  Information  on  Municipal  condemnation  of 
Sural  Electric  Facilities 


Deajj-  Representative  Long: 

As  you  requested  in  your  letter  of  March  23rd,  we  have 
conducted  a  survey  of  our  aemberB  to  determine  which  State 
commissions  have  authority  to  disapprove  or  approve  of  attempts 
by  municipalities  to  condemn  the  facilities  and  serve  the 
territory  of  rural  electric  systems.   We  also  asked  what  entity 
had  I  such  authority  in  the  event  the  State  commission  did  not  have 
thin  authority. 

The  responses  to  our  survey  were  compiled  by  Karon  Bauer  on 
our! staff  and  put  into  the  tabular  format  you  see  on  the 
following  pages. 


This  information  does  not  indicate  a  HARUC  position  on  your 
legislation  (H.R.  3790).   It  is  being  transmitted  to  you  for 
information  purposes  only.   Should  you  have  any  further 
questions,  please  contact  me  at  (202)  898-2206. 

Sincerely  yours, 


Thomas  Choman 
NARUC  Director  of 
Congressional  Relations- 


-Energy 


Enclosure 


NARUC  NUCLEAR  WASTE  PROGRAM 

1071  Nalional  Press  Building,  529  14fi  Street,  N  W„  Washington.  D.C  2O045 

Telephone   (202)  347  +314;  Faccsmilc:  (202)  347-4317 
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National  Association  of  Regulatory  Utility  Commissioners 


KE TH  BlSSELL.  Preurleni 

Tennettc  :  Public  Service  Conuniwton 

460  j  amei  Rebellion  Parkway 

N*,liv  lie,  TcntiCTice  37243-0505 


Bob  Anderson 

Montan: 


4^ 


TO: 

R: 


Incorporated 


Fioi  Vice  Pin«Jcn( 
Public  Service  Commiiucin 
1  701  Prospect  Avenue 
P(»t  Office  Box  202601 
Mon.^rv.  59620-2601 


Edward  H .  Salmon,  s*w  v*e  Preside™ 

New  Jersey  Board  of  Regulatory  Commisiioners 
44  StTUlh  Clinrnn  Avenue 

CN-350 
Trenuln,  New  Jeiiey  08625-0350 


1 102  Interstate  Commerce  Commission  Building 

Constitution  Avenue  and  Twelfth  Street,  NW 
Washington,  D.C.  20423 

Mailing  Address:  Post  Offtoe  Box  684 
Washington,  D.C.  20044-0684 

Telephone:  202-808-2200 
Facsimile:  202-898-2213 

Paul  Rodcers 

AiirninuKauw  Urrcclur 
I  ink-vo/  ('.aunvl 

CJaileArciro 

Treasurer 


VI*  PAX 


MEMORANDUM 


RE: 


DATE 


At  the  request  of  Congresewoman  Jill  Long  (D-IN) ,  we  are 
conducting  a  survey  of  State  commissions  concerning  current 
regulations  and  laws  pertaining  to  the  condemnation  of  facilities 
within  the  service  territory  of  rural  electric  systems  by 
icipal  electric  systems.  As  you  may  know,  Rep.  Long  has  a 
pending  in  Congress  that  addresses  this  issue.  However,  it 
clear  what  authority  State  commissions  have  in  this  area. 


mun 

bill 

is 


rot 


on 
Ba 
us 


Bauer 


CHAIRMEN  OF  STATE  COMMISSIONS 

TOM  CHOMAN,  NARUC  DIRECTOR  OF  CONGRESSIONAL  &  PUBLIC 
RELATIONS — ENERGY 

SURVEY  OF  STATE  REGULATIONS  AND/OR  LAWS  CONCERNING 
CONDEMNATION  OF  ELECTRIC  RURAL  COOPERATIVE  SERVICE 
FACILITIES 

MARCH  31,  1994 


Please  have  your  staff  respond  to  the  questions  that  follow 
next  page.   Fax  your  responses  to  the  attention  of  Karon 
at  NARUC.   The  fax  number  is  (202)  898-2213.   Please  send 
■Jour  responses  by  April  22nd. 


the 


Thank  you  for  your  prompt  attention  to  this  survey. 


NARUC  NUCLEAR  WASTE  PROGRAM 

1071  National  Press  Building,  529  14th  Street.  N  W„  Washington.  D.C  20045 

Telephone:  (202)  347-4314;  Facsimile:  (202)  347-4317 


I 
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NARUC  SURVEY  Of  STATE  REGULATIONS  AND/OR  LAWS  CONCERNING 
CONDEMNATION  OP  ELECTRIC  RURAL  COOPERATIVE  SERVICE  FACILITIES 


ATTIMPT 


AND 


Question  #1:   DOES  YOUR  STATE  COMMISSION  HAVE  THE  REGULATORY 
AUTHORITY  TO  APPROVE  OR  DISAPPROVE,  ON  A  CASE-BY-CASB  BASIS,  AN 
BY  A  MUNICIPAL  ELECTRIC  SYSTEM  TO  CONDEMN  THE  FACILITIES 
SERVE  THE  TERRITORY  OF  RURAL  ELECTRIC  SYSTEMS? 


(IF 


Question  #2:   IF  THE  RESPONSE  TO  THE  ABOVE  IS  YES,  PLEASE  GIVE  A 
REGULATORY  OR  STATUTORY  CITATION. 


Question  #3:   IF  THE  RESPONSE  TO  THE  ABOVE  IS  NO,  PLEASE  IDENTIFY 


POSSIBLE)  THE  STATE  AGENCY  OR  ENTITY  WITH  SUCH  AUTHORITY. 


PLEJ.SE  ADD  ANY  OTHER  PERTINENT  INFORMATION 


PLEASE  RETURN  THIS  SURVEY  TOt 
MS.  KARON  BAUER,  KARUC,  WASHINGTON,  D.C., 
(202)  898-2213  (fax) 


232 


AGENCY  AUTHORITY  OVER  CONDEMNATION  OP  ELECTRIC  FACILITIES 


ACEHCr 


Authority  to  Approve/Disapprove  (runic 
cooperative  facilities  and  serve  the 


Agency 
Has 

Authority 


Ipel  electric 
erritary  - 


aysten  attempt  to  condemn  rural  electric 


CITATION  OF  AUTHORITY 


Other 
Fnrlry 

Has 
Authority 


COHPENT/CLARIFICATION 


P9C 


ALABAMA 
ALASKA  PUC 
ARIZONA  CC 
At KANSAS 


CALIFORNIA, 


COLORADO  PjUC 

CONNECTICUT  DPUC 
DELAWARE   PSC 

DC  PSC 

FLORIDA  pft 


GEORGIA  PSC 

HAWAII   PUC 
IDAHO  PUC 

ILLINOIS  OC 
INDIANA  URjC 


PUC 


Ko 

Tea 

NO 

In  cer- 
tain cir- 
cumstance 

Mo 


AS  42.05.651;  A3  42.05.221 

Ark.  code  Ann.  }iwoa-iO' 
PSC  has  authority  If  city 
did  not  own  utility  3/3/87 


10 


Uo 


H/A 

to 


N/A 

Tea 


Code  of  AL  537-6-3. 

PUC  seta  service  territories 

Am.  code  Ann.  514-207-101  governa 
acquisition  by  city  that  ouned  B<>  or 
electric  utility  prior  to  3/17/89. 
PU  Code  52777- -PUC  has  no  authority. 

Courts  enforce  eminent  domain  laws. 


FS  S»66.Q4(2)(d)  S.  (e) 


1/A 

Mo 


1/A 


CBS  40-9.5  Part  2  governe-muni 
right  to  purchase  or  condemn  lOU/Co-op 
No  co-op  electric  utilities 
Ch.  61,  Title  10  governa  muni  condem- 
nation of  co-opa/lOUa 
No  muni  or  co-op  utilities 
55166.401  t  411   govern  minent  dona  In 


MO 

N/A 
NO 

Tea 


N/A 
No 


65  ILCS  §11-117-1.1   (1993) 
«- 1:2,3-6. 


OCGA  546-3-1  PSC  sets  territory,  no 
jurisdiction  over  condemnation. 
No  ounf  or  co-op  electric  systems 
561-332  -  561-334(0);  §7-711--D1etrtct 
Courts  determine   Just  compensation 


IC  5 §476722  -  476.26  (1993) 
applies  to  co-ops  &  lOUs 


35-A  HRSA  53136 


10UA  US 
KANSAS  SCC 


KENTUCKY 
LOUISIANA 
MAINE  PUC 


PSC 

PSC 


Yes 

Nc 
Nc 
l££_ 


No 

Circuit  Court 


KSA  66-1,  176  governs  muni  takeover  of 

a  retail  electric  supplier" 
Court  of  general  jurisdiction  in  ICY 

PUC.  mu»t  approve  eminent  domain  ta>ing 


MARYLAND  P 
HASSACHUSE 
MICHIGAN  I 

MINNESOTA 

HISS1SSIPF 


SC 

TTS  DPU 


PUC 


I  PSC 


Yes 
N/A 

No 

No 


Article  78,  553 


MS  Code  of  1992  577-3-21 


No 

N/A 

Circuit  Court 

No 


MAC  Article  78  553-   co-ops/IOUs 
N/A,  No  rural  electric  systems 
MCL  213.111   et  seq  governs  muni   take- 
over of  "any  public  utility" 
MS  216B.41  t   .C4--mjst  notify  PUC  to 
change  service  maps 


5394.312 

Condemnation  procedure-District  Court 

PSC  has  no  authority  over  energy  utils 

Power  Review  Board  has  any  such 

(704.330  i  .340 

Ch.  38  governs  gas,  electric,  uater 

utility  acquisition  by  trunictpaU ties 


SC 


MISSOURI 
MONTANA 

NEBRASKA  PSC 


PSC 


NEVADA  PSC 
NEW  HAMPSI 


IRE  PUC 


NO 
No 
No 

No 
Tes 


RSA  374:22;  Chapter  38; 
acollea  to  all  utilities 


Courts 
No 


Wo 


NEW  JERSEY 
NEW  HEX1CC 
NEW  YORK 


BRC 

PUC 


(SC 
NORTH  CAROLINA  UC 


NORTH  DAIgTA  PSC 


No 


19_ 


Di strict  Courts 


Superior  Court 


Ma- 


Eminent  domain/condemnation  proceeding 

This  is  a  judicial  natter.  Art.  14A, 

Gen.  Hun.  Law,  5360(6) 

Domestic  Electric  Service  v.  City  of 

Rocky  Mount,  285  NC  135,  208  SE  2d 

838  (1974) 

540-33-01 


OHIO  PUC 
OKLAHOMA 
OREGON  Put 


CC 


PENNSYLVAt 
RHODE    ISUND 


A  PUC 
PUC 


No 
No 
Ho 

No 
N/A 


No 

N/A 


Ohio  Constitution  Article  XVIII,  Sec  4 

11  OS  (1991)   524-109  governs 

Courts  handle  condemnation  actions 

223.005(3) 

Courts  handle  etiinent  docain  i,  damages 

No  electric  co-ops  in   jurisdiction 


SOUTH   CARCL 
SOUTH  DAKpTA 
TENNESSEE 
TEXAS  PUC 
UTAH  PSC 


INA  PSC 
PUC 
PSC 


Yes 
Yea 
No 
Yes 


SC  Code  Ann.   58-27-610 
SOCL  49-34A-42  &  49-34A-55 

PURA,  Art.  VII,   555(a) 


30  VSA  52901  et  seq 
VCA  525-233;  556-265.4:1 
UV  Code  524-2-12 


Chancery  Court 

No 

No 


PSC-serviee  territories  of  all 

§7-34-104(11;  554-34-105 

Courts-fair  compensation.   J1D-2-424 
52909-2910- -nuni   condemnation  of  lOUs/ 
co-ops 

Prohibited  under  BQJ  535.84.030 

US    196.495(20)    governs   truni    condeevta- 
t ion  of  co-ops/IOUs 
WS  §15-1-410(b) 


VERMONT  PI  B 


OM 


VIRGINIA 
UASHINGT 
UEST  VIRG 
WISCONSIN 


<CC 
UTC 

N1A  PSC 
PSC 


Yes 

Yes 
No 
Yes 
No 


WYOMINa   P*C 


_L 


*   SEE   FOLLIIWING  PAGES  FOR   SPECIAL  NOTES. 
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SPECIAL  NOTES 

NOTE:  All  references  to  numbered  tables  refer  to  Utility  Regulatory  Policy  in  the  United  States  and  Canada:  Compilation 
19921995,  published  by  tie  NARUC. 


Alabama 
Municipal  i 
that  '(w)he^e 
so  long  as 
municipal! 
1901,  Sec 
property 

In 
thus  suffer 


for 


Cooperatives  are  exempt  from  regulation  by  the  Pubiic  Service  Commission  under  Code  of  Alabama.  8J7-6-27; 
are  exempt  from  PSC  regulation  under  §37-1-34.  Section  37-6-3  of  the  Code  oj  Alabama  is  annotated  to  state 
an  electric  membership  corporation  operates  in  a  county  within  the  county's  consent,  it  has  franchise  rights 

the  particular  area  is  solely  within  the  jurisdiction  of  the  county  and  not  within  the  limits  of  an  Incorporated 
but  when  any  part  of  a  county  becomes  part  of  a  municipal  corporation  this  section  must  yield  to  Constitution 

220."  Section  220  of  the  Constitution  requires  the  consent  of  municipalities  as  a  prerequisite  to  the  use  of  public 
public  utility  purposes. 

effect,  the  cooperative  could  get  annexed  into  the  city,  be  refused  the  use  of  the  public  property  to  operate,  and 

ie  facto  condemnation.   The  only  recourse  would  appear  to  be  through  the  courts. 


ities 


it  i 


Alaska:  Under  Alaska  law,  no  municipality  could  legally  condemn  an  electric  utility's  facilities  and  serve  that  territory. 
In  Alaska,  all  utilities  operate  within  specific  service  area  boundaries  (AS  42.05.221-271)  granted  by  the  Commission. 
Moreover,  |he  statute  gives  the  Commission  the  obligation  to  remove  unnecessary  duplication  of  facilities  (AS  42.05.221  (d)). 

Fiially,  AS  42.05.651  provides  that  the  Commission's  authority  extends  to  public  utilities  operating  within  a 
municrpalir/  and  that  in  any  conflict  between  a  permit,  franchise,  ordinance,  rule,  etc.  of  the  local  government  and  a 
Commission  Order,  the  Commission  Order  shall  prevail. 

Therefore,  the  municipal  entity  would  have  no  authority  to  condemn  a  utility's  plant  in  an  attempt  to  take  it  over. 
Any  such  anion  would  have  to  come  before  the  Commission.  In  such  a  case,  the  municipal  entity  would  have  to  prove  that 
the  other  utility  was  not  fit,  willing  or  able  to  provide  the  service  within  the  area  sought. 

Arizona:   The  Corporation  Commission  has  no  authority  over  municipal  electric  utilities.  (Table  5) 

Ccurt  decision-municipality  may  extend  service  in  annexed  area,  is  not  required  to  purchase  facilities  of  utility 
already  serving.   (Table  95) 

Arkansas:  Arkansas  law  has  two  separate  statutes  dealing  with  1)  acquisition  of  gas  or  electric  utilities  by  municipalities 
which  did  not  own  their  own  utilities  on  March  3,  1987,  and  2)  valuation  of  electric  utility  properties  and  facilities  upon 
annexation  by  municipalities  which  did  own  their  own  utilities  prior  to  March  17,  1989. 

In  the  first  case,  under  Ark.  Code  Ann.  §14-206-101  el  seq,  if  a  municipality  did  not  own  a  gas  or  electric  utility 
as  of  March  3,  1987,  it  must  file  an  application  witl  the  Arkansas  Public  Service  Commission  for  approval  to  purchase  the 
gas  or  eleciric  utility  facilities.  However,  prior  to  filing  the  application  with  the  PSC,  the  municipality  must  provide  the 
utility  with  90  days  written  notice  of  its  intent  to  take  any  action  to  acquire  utility  properties;  it  must  then  provide  30  days 
notice  by  publication  in  a  newspaper  that  its  council  will  hold  a  public  hearing  and  vote  on  the  matter;  the  city  council's  vote 
must  then  be  ratified  by  a  vote  of  the  majority  of  the  electorate  held  not  less  than  30  days  after  the  city  council's  vote;  and 
the  city  must  notify  the  APSC  within  90  days  of  the  results  of  the  election.  The  municipality  then  has  one  year  to  file  an 
applicationWith  the  APSC  for  approval  of  a  certificate  for  the  acquisition  or  purchase  of  the  gas  or  electric  property.  After 
holding  a  public  hearing,  the  APSC  must  issue  a  decision  with  specific  findings  concerning  the  economic  impact  on  the 
municipality,  its  ability  to  finance  and  operate  the  utility  system,  and  whether  the  acquisition  adversely  affects  the  gas  or 
electric  utility  or  its  customers.  The  APSC  also  has  the  authority  to  fix  the  purchase  price,  including,  but  not  limited  to, 
the  following  elements:  current  reproduction  cost,  new,  of  the  facilities  being  acquired,  adjusted  for  remaining  life 
expectancy  reintegration  costs  necessary  due  to  the  acquisition;  appraisal  costs  and  fees;  severance  damages  based  on  the 
present  valx  of  estimated  revenue  requirement,  for  a  minimum  of  ten  years,  allocated  to  the  municipality's  customers, 
including  cistribution,  transmission,  substation,  and  generation  costs;  and  loss  of  federal  or  state  income  tax  benefits. 
Provisions  are  also  made  for  rehearing  of  the  APSC's  decision  and  judicial  review. 

In  the  second  case,  under  Ark.  Code  Ann.  §14-207-101  et  seq. ,  if  a  municipality  owned  an  electric  utility  system 
prior  to  M.rch  17,  1989,  the  municipality  has  three  years  after  the  certification  of  a  voluntary  or  involuntary  annexation  to 
purchase  el  sctric  utility  properties  within  the  annexed  area.  The  municipality  must  provide  six  months'  notice  to  the  electric 
utility  of  its  intent  to  purchase  facilities,  during  which  time  the  municipality  and  electric  utility  shall  meet  to  negotiate  the 
terms  of  the  acquisition  or,  alternatively,  the  granting  of  a  franchise  by  the  city  to  the  utility  to  serve  the  annexed  area.  The 
municipality  and  utility  shall  also  negotiate  for  wholesale  power  contracts  from  the  utility  of  an  amount  equivalent  to  the  loss 
of  sales  to  the  annexed  customers.  In  the  event  an  agreement  between  the  city  and  the  utility  is  not  reached  within  the  six 
month  period,  a  valuation  formula  will  be  used  to  determine  the  purchase  price,  equal  to  the  following:  current  reproduction 
cost,  new  of  the  facilities,  less  smight-llne  depreciation;  reintegration  costs  to  the  utility;  if  the  utility  does  not  procide 
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wholesale  jower  to  the  city,  either  365*  of  the  grou  revenue*  leu  grow  receipts  taxes  for  the  twelve  months  preceding 
notification  from  customers  in  the  annexed  area  or  the  same  amount  payable  over  five  years  with  interest  at  the  AAA  injured 
tax-exempt  pnunicipal  bond  rate;  and,  if  a  wholesale  power  sale  to  the  city  is  terminated  within  five  years  of  the  acquisition, 
the  city  will  pay  the  pro-rata  remainder  of  such  sale  contract.  If  agreement  between  the  city  and  the  utility  U  not  reached 
either  through  negotiation  or  through  the  valuation  method,  the  city  msy,  within  three  years  of  the  annexation  or  termination 
of  the  utility's  franchise  and  after  payment,  exercise  its  right  of  eminent  domain. 

California'  The  PUC  does  not  have  the  authority  to  approve  or  disapprove  attempts  by  municipal  utilities  to  condemn  the 
facilities  of  rural  electric  cooperative  systems  since  it  has  no  statutory  authority  to  regulate  municipal  utilities.  The  CPUC 
may  be  able  to  intervene  in  such  condemnation  proceedings  if  necessary  to  protect  the  interests  of  the  ratepayers  of  a 
regulated  public  utility.  However,  it  is  unlikely  that  the  CPUC  would  become  involved  in  a  proceeding  to  condemn  a  rural 
electric  cooperative,  since  its  authority  over  electric  cooperatives  is  limited  (California  Public  Utilities  Code  \2T76  a  sea). 

Wo  assume  that  the  California  court  system  would  have  the  authority  to  determine  whether  a  municipality's 
condemnation  of  a  rural  electric  system  was  proceeding  in  accord  wilh  the  relevant  condemnation,  or  eminent  domain,  law. 

PU  Code  §2777  stales  that  the  CPUC  has  "no  authority  to  establish  rates  or  regulate  the  borrowing  of  money,  the 
issuance  of  evidences  of  indebtedness,  or  the  sale,  lease,  assignment,  mortgage,  or  other  disposal  or  encumbrance  of  the 
property  ofiany  electrical  cooperative.'  This  section  may  be  broad  enough  to  preclude  CPUC  involvement  in  condemnation 
actions  involving  electrical  cooperatives,  since  condemnation  would  appear  to  involve  the  disposition  of  property 

Or  the  other  hand,  PU  Code  J277S,  which  states  that  "[e]xcept  as  otherwise  provided  in  this  chapter,"  every 
electrical  o  >operative  is  subject  to  the  provisions  of  the  PU  Code  governing  privately  owned  (and  thus  PUC  regulated) 
utilities,  could  be  read  to  bring  electrical  cooperatives  within  the  scope  of  utilities  covered  by  the  CPUC's  authority  to 
determine  tie  "just  compensation"  to  be  paid  utilities  whose  property  is  acquired  through  eminent  domain  proceedings  (PU 
Code  $\14\)l-042]). 

The  CPUC's  authority  to  determine  just  compensation  would  only  come  into  play  if  the  political  subdivision  (eg 
municipal  i  tility)  exercised  its  option  under  PU  Code  $1403  to  institute  an  eminent  domain  proceeding  before  the  CPUC. 
If  the  poliu  :al  subdivision  exercised  its  option  to  institute  an  eminent  domain  proceeding  in  civil  court,  the  CPUC  would  be 
out  of  the  i  icture  unless  it  chose  to  intervene  in  that  proceeding. 


Colorado: 


C.R.S.  40-9.5  Part  2  covers  this  situation.   Conflicts  are  resolved  by  District  Court. 


Connecticut:  Connecticut  has  no  cooperative  electric  utilities.  The  Department  of  Public  Utility  Control  has  no  authority 
over  municipal  electric  utilities.  (Tables  4  and  5) 

Delaware:  26  Delaware  Code,  Section  203(B),  'Service  territories  for  electric  utilities,"  requires  if  a  municipality  annexes 
adjacent  or  adjoining  territory  of  any  retail  electric  customer  of  another  public  utility  (investor-owned  or  cooperative),  then 
the  raunicij  ality  must  follow  procedures  for  condemnation  as  set  forth  in  Chapter  61  of  Title  10." 

The  Public  Service  Commission  has  no  authority  over  municipal  electric  utilities.  (Table  5) 


District  of  Columbia:    There  are  no  municipal  or  cooperative  electric  utilities  in  the  District  of  Columbia. 
Service  Co  nmission  has  one  investor-owned  electric  utility  in  its  jurisdiction.  (Tables  4  and  5) 


The  Public 


Florida:  Sections  366.04(2)(d)  and  (e),  Florida  Statutes,  give  the  Florida  Public  Service  Commission  the  authority  to 
approve  territorial  agreements  and  resolve  territorial  disputes  between  utilities.  Normally,  disputing  parties  work  out  an 
agreement  )n  their  own  and  bring  it  to  the  Commission  for  review.  The  FPSC  may  order  one  utility  to  cease  service  in  a 
given  area,  and  order  another  utility  to  provide  service  in  that  area,  but  the  vacating  utility  must  be  fairly  compensated  for 
its  surrendi  red  facilities.  The  FPSC  has  the  authority  to  determine  if  the  compensation  offered  for  the  facilities  is  fair. 
There  is  rx  provision  in  Chapter  366,  Florida  Statutes,  which  addresses  FPSC  jurisdiction  for  approving  or  rejecling  an 
acquisition  where  facilities  of  one  utility  are  confiscated  by  another  utility  without  appropriate  compensation. 

Se  :tions  166. 401  and  411,  Florida  Statutes,  define  the  extent  and  use  of  eminent  domain  authority  of  municipalities. 
Eminent  domain  proceedings  are  handled  by  circuit  courts.  We  are  not  aware  of  any  state  agency  or  other  entity  which 
would  have  the  authority  to  condemn  electric  utility  facilities  for  use  by  another  utility.  The  FPSC  is  the  state  agency  with 
exclusive  jurisdiction  over  territorial  disputes  with  electric  utilities. 

Hawaii:    There  are  no  municipal  or  cooperative  electric  utilities  in  Hawaii.    (Tables  4  and  5) 

Idaho:  The  Idaho  Electric  Supplier  Stabilization  Act  ("Act"),  found  in  Idaho  Code  $61-332  through  $61-334(b),  is  the 
primary  gr  )up  of  statutes  pertaining  to  the  condemnation  of  electric  facilities  In  Idaho.   The  intent  of  the  Axt  is  to  "promote 
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harmony  aloong  and  between  electric  suppliers  furnishing  electricity  within  the  state  of  Idaho,  prohibit  the  'pirating'  of 
customers  (I  another  supplier,  discourage  duplication  of  electric  facilities,  and  stabilize  the  territories  and  customers  served 
with  elcctri  :ity  by  such  suppliers. '  Idaho  Code  $61 -332(B).  To  further  this  objective,  Idaho  Code  \61-332B  provides  that 
"no  electric  supplier  shall  construct  or  extend  facilities,  nor  make  any  electric  connections,  nor  permit  any  connections  to 
be  made  to  any  of  its  facilities  for  the  purpose  of  supplying  electric  service  nor  shall  its  supplier  furnish  electric  service  to 
any  electric  service  entrance  thai  is  then  or  had  at  any  time  previously  been  connected  for  electric  service  to  facilities  of 
another  elo:tric  supplier,  without  the  written  consent  of  such  other  electric  supplier'  provided  that  such  supplier  is  then  or 
was  previously  the  last  supplier  lawfully  connected  to  the  electric  service  entrance  and  that  it  is  willing  and  able  to  provide 
adequate  electric  service. 

Idaho  Code  §61-333  allows  all  electric  suppliers  to  contract  in  writing  with  any  other  supplier  for  the  purpose  of 
allocating  territories,  consumers  and  future  consumers  and  designating  which  territories  and  consumers  are  to  be  served  by 
which  contracting  supplier.  Subsection  B  of  that  statute  provides  that  any  electric  supplier  may  contract  in  writing  with  any 


other  suppli 


subject  of  sny  allocation  contracted  for  services  as  mentioned  above. 

Inline  event  that  an  area  is  annexed  by  a  municipality,  any  public  utility  or  cooperative  previously  serving  such  area 
shall  have  the  right  to  continue  to  serve  that  area  unless  a  municipality  acquires  its  facilities  as  provided  for  in  the  Act. 
Idaho  Codt  161 -333 A. 

Id:  ho  Code  §6I-333B  provides  that  in  the  event  a  municipality  annexes  an  area  previously  served  by  a  public  utility 
or  cooperative,  the  municipality  has  the  option  of  condemning  the  utility's  or  cooperative's  facilities  pursuant  to  its  power 
of  eminent  domain  set  forth  in  Idaho  Code  §7-777.  This  requires  that  the  public  utility  or  cooperative  be  paid  just 
compeujdiipn  for  the  facilities  condemned. 

Tie  statute  further  provides,  however,  that  a  municipality  may  coridemn  a  cooperative  only  if  the  terms  and 
conditions  of  the  annexation  and  condemnation,  including  just  compensation  therefor,  have  been  determined  by  voluntary 
agreement  xrween  the  municipality  and  the  cooperative.  In  the  event  that  such  an  agreement  cannot  be  reached,  the 
munlclpallt  i  is  required  to  first  obtain  the  unanimous  vote  of  Its  governing  body  to  proceed  with  condemnation  and  then 
submit  to  the  qualified  electors  of  the  municipality  upon  a  special  ballot  the  issue  of  whether  the  condemnation  should  be 
pursued.  A  majority  of  the  votes  cast  on  this  special  ballot  must  be  in  favor  of  the  condemnation.  At  the  same  time  the 
condemnatiDn  vote  is  pending,  the  cooperative  must  submit  to  its  members  the  question  of  whether  or  not  the  board  of  the 


cooperative 


Again,  a  majority  of  votes  case  must  be  in  favor  of  the  sale. 

If  agreement  cannot  be  reached  concerning  the  amount  of  just  compensation,  the  matter  shall  be  submitted  to  the 
district  court  of  the  county  where  the  municipality  is  located  for  the  purpose  of  fixing  and  determining  the  amount  of  just 
compensation.  This  Is,  presumably,  where  Idaho  Code  §7-77/  comes  into  play,  governing  eminent  domain  actions  and  the 
fixing  of  JLst  compensation.  Nothing  in  the  Act  conveys  jurisdiction  to  the  Idaho  Public  Utilities  Commission  over 
cooperatives  or  municipalities.  Idaho  Code  §61-334(1). 


ircurastances 


Indiana: 
ci 

beyond  the 
the  city  has 
governmen  :al 
electric  uli 


er  for  the  sale,  exchange,  transfer  or  lease  of  equipment  or  facilities  located  within  its  territory  which  is  the 


association  be  authorized  to  sell  to  the  municipality  upon  the  payment  of  Just  compensation  to  be  agreed  upon. 


Illinois:  The  Commerce  Commission  has  no  authority  over  municipal  or  cooperative  electric  utilities'  rates.   (Table  5) 

Ut  der  65  1LCS  %11-117-J.l  (1993),  Service  area  agreement  with  electric  cooperative,  "(a)  The  General  Assembly 
to  be  in  the  public  interest  that  a  municipality  and  an  electric  cooperative  ...  may  voluntarily  enter  into  an 
defining  the  geographic  areas  in  which  each  party  shall  provide  retail  electric  service,  and,  if  agreed,  such  service 


declares  it 
agreement 
may  be  exclusive 

"(c)  An  agreement  entered  into  under  this  Section  shall  be  subject  to  the  approval  of  the  Illinois  Commerce 
Commissio  i.  An  approved  agreement  may  be  enforced  only  by  a  party  to  the  agreement  by  the  filing  of  a  complaint  for 
interpretation  with  the  Dlinois  Commerce  Commission. 

Utder  65  HCS  §11-117-7.1  (1993),  Service  rights  in  annexed  areas,  "(a)...  |A]n  electric  cooperative  ...  providing 
service  in  in  area  which  is  annexed  to  ...  an  incorporated  municipality  that  owns  and  operates  a  municipal  utility  ...  shall 
have  the  rij  ;ht  to  continue  to  provide  service  without  authorization  by  the  incorporated  municipality 

Under  220  HCS  §4-202.1  (1993),  Enforcement  of  service  area  agreement  between  municipality  and  electric 
cooperative .  "(a)  the  Commissioo  shall  approve,  interpret,  and  enforce  service  area  agreements  between  municipalities  and 
electric  cotperatives  as  provided  in  Section  11-117-1.1  of  the  Illinois  Municipal  Code." 


Under  Indiana  law,  8-1-2.3-6,  the  boundaries  of  electricity  suppliers  cannot  be  changed  except  for  limited 
One  involves  a  municipality  owning  and  operating  an  electric  utility.  If  the  municipality  annexes  an  area 
assigned  area  of  its  municipally-owned  electric  utility,  and  the  ordinance  providing  for  annexation  provides  that 
developed  a  fiscal  plan  and  has  established  a  definite  policy  to  furnish  the  territory  to  be  annexed  within  3  years 
and  proprietary  services  furnished  by  the  annexing  city  to  other  areas  of  the  city,  then  the  municipally-owned 
ity  may  petition  the  Commission  to  change  the  assigned  service  area  of  the  electric  utility  to  include  the  annexed 
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area.   The 


The 


and  necess 
area  to  be 
limited  to 
supplied  in 
assignment 
preference 
If 
is  devoted 
new  deprec 
the  distribu 
or  an  amount 
is  greater, 
payment. 


municipally-owned  electric  utility  hat  to  petition  the  Commiision  within  60  days  after  annexation  becomea  final. 
Commission  must,  after  notice,  hold  a  hearing  and  if  the  Commission  decides  it  is  in  the  public  convenience 
for  the  municipally-owned  electric  utility  to  render  service  to  the  annexed  area,  it  orders  the  assigned  lervice 
;hanged  to  Include  the  annexed  area.    The  Commission  must  consider  all  relevant  factors,  including,  but  not 
following:   preference  of  owners,  occupiers  and  consumers  in  the  annexed  area;  other  utility  services  to  be 
the  annexed  area  by  the  municipality;  ability  of  the  municipally -owned  electric  utility  to  render  service  after  the 
of  service  area;  proximity  and  capability  of  the  service  repair  facilities  of  the  electric  suppliers  involved;  and 
if  local  government  officials.  The  annexed  area  must  be  contiguous  to  the  current  service  boundary. 
he  Commission  orders  a  change  in  the  boundary,  all  of  [he  electric  property  of  another  electricliy  supplier  which 
retail  electric  service  within  the  additional  assigned  service  area  shall  be  acquired  at  its  (hen  reproduction  cost 
ated  value  and,  in  addition,  the  acquiring  supplier  (the  city)  shall  pay  severance  damages  limited  to,  if  applicable, 
ion  and  substation  facilities  dedicated  to  and  located  within  the  annexed  area  or  relocated  by  reason  of  annexation, 
equal  to  2-1/2  times  the  previous  year's  gross  electric  sales  from  the  newly  assigned  service  area,  whichever 
If  the  parties  do  not  agree  on  the  amount  to  be  paid,  then  the  Commission  decides  said  amount  and  orders 


<1y 


Co 


Kansas 

provide  electric 
electric 


:  sup  pi 


Iowa:  Iova  Code  \%476.22  through  476.26  (1993).  In  particular  Iowa  Code  $476.23(4)"d.'  provides  that  "prior  to 
condemnation  proceedings,  the  city  shall  obtain  a  certificate  of  authority  from  the  Board  ."  This  authority  is  not  limited 
to  condemnation  of  rural  cooperative  service  facilities,  but  also  extends  to  condemnation  of  investor-owned  facilities. 

fCSA 


Michigan: 
to  take  for 
to  the 

any  corporation 
Essentially 
is  hereby 


damages" 


Minnesota 

boundaries 
M 


Tl  e  Public  Service  Commission  has  no  authority  over  municipal  electric  utilities.   (Table  5) 


66-1,176  Termination  of  service  rights  in  annexed  areas  ...  (a)  "All  rights  of  a  retail  electric  supplier  to 
service  in  an  area  annexed  by  a  city  shall  terminate  180  days  from  the  date  of  annexation,  unless  such 
ier  is  then  holding  a  valid  franchise  for  service  in  the  area  granted  by  the  annexing  city." 
Subsection  (b)  "In  the  event  the  suppber  holding  a  franchise  or  then  providing  retail  electric  service  does  not  effect 
the  assumpiion  of  electric  service  to  the  annexed  area  at  the  termination  of  the  applicable  180-day  ...  period  as  provided  in 
subsection   a),  then  the  originally  certified  supplier  shall  have  the  right  to  continue  service  to  the  annexed  area..." 
Subsection  (c)  covers  fair  and  reasonable  compensation. 
Su  jsection  (d)  assigns  disputes  over  compensation  to  the  district  courts. 

Louisiana:  Court  decisions-muni  may  refuse  franchise  to  IOU/co-op,  which  may  not  extend  service,  but  may  continue 
service  to  existing  customers.    (Table  95) 

Maine:  3.5-/4  MRSA  §3/36  requires  PUC  approval  of  any  electric  utility  taking  by  eminent  domain.  Both  municipals  and 
co-ops  are  iefined  to  be  electric  utilities.  However,  I  know  of  no  instance  in  Maine  where  municipal  district  has  the  legal 
ability  to  strve  in  areas  served  by  co-ops  (I.e.  would  need  legislative  authorization). 

Maryland:  Article  78,  Section  53,  Maryland  Annotated  Code  prohibits  a  municipality  from  building,  maintaining  or 
operating  (as  or  electric  services  unless  a  certificate  of  authority  is  issued  by  the  Commission.  If  the  boundary  of  a 
municipal  c  orporation  is  enlarged  by  annexation,  the  municipal  corporation  cannot  supply  electricity  within  the  annexed  area 
unless  the  <  Commission  approves  a  modification  to  the  boundary  line  of  the  franchised  service  territories  of  the  municipality 
and  the  adj  icent  electric  company  or  electric  cooperative. 

Massachusetts     There  are  no  cooperative  electric  utilities  in  Massachusetts.  (Tables  4  and  5) 


MCL  213.111  et  seq  states  "Any  city  in  this  state  having  a  population  of  25,000  or  more  is  hereby  authorized 

public  use  tbe  absolute  title  in  fee  to  any  public  utility  for  supplying  water,  light,  heat,  power  or  transportation 

murvcipallty  and  the  Inhabitants  thereof ....  Ihe  same  being  then  and  there  the  private  property  of  any  person  or  of 

,  within  the  limits  of  tbe  state  constiturion,  and  to  institute  and  prosecute  proceedings  for  thai  purpose." 

the  process  begins  with  tbe  city  council  declaring  by  resolution  that  such  a  taking  is  necessary.    "Jurisdiction 

conferred  upon  the  circuit  court  for  the  county  in  which  such  city  is  situated."  MCL  213.112. 

MCL  213. 1 13  covers  "Institution  of  proceedings;  petition,  contents;  separate  juries  on  request  to  determine  necessity, 


Statutes  allow  municipal  electric  utilities  to  purchase  facilities  and  customers  of  rural  co-ops  within  municipal 
Parties  must  petition  the  commission  for  a  change  In  service  area  map. 
nn.  Stars.  216B.41:  "...the  inclusion  by  ...  annexation  of ...  the  assigned  service  area  of  an  electric  utility  within 
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Mtfin 
corporate 
corporate 
receiving 
utility 
either  party 

AJ 
assigned 


Missouri: 


the  boundaries  of  any  municipality  shall  not  ...  impair  ...  the  rights  of  the  electric  utility  to  continue  and  extend  electric 
service  at  retail  ...  unless  a  municipality  which  owns  and  operates  an  electric  utility  elects  to  purchase  the  facilities  and 
property  of  the  electric  utility  as  provided  in  Section  216B.44." 

Stats.  216B.44:    "...  whenever  a  municipality  which  owns  and  operates  an  electric  utility  (a)  extendi  its 

boundaries  through  annexation  or  consolidation,  or  (b)  determines  to  extend  its  service  territory  within  its  existing 

boundaries,  the  municipality  shall  thereafter  furnish  electric  service  to  these  areas  unless  the  area  is  already 

electric  service  from  an  electric  utility,  in  which  event,  the  municipality  may  purchase  the  facilities  of  the  electric 

serving  the  area."   If  the  parties  are  unable  to  come  to  agreement  regarding  tie  terms  of  the  payment  or  exchange, 

may  request  the  commission  to  make  the  determination. 

electric  utilities,  including  cooperatives  and  municipals,  must  have  Commission  approval  to  serve  outside 
areas.   (Table  94) 
Ut}der  $216B.4l  annexation  does  not  affect  right  of  current  supplier  to  serve  area.   (Table  95) 


service 


Mississippi:  Mississippi  Code  of  1992,  Section  77-3-21.  Hearing  on  adequacy  of  service  afforded  by  certificate  holder. 
"The  comrr  ission  may,  after  ahearing  had  upon  due  notice,  make  such  findings  as  may  be  supported  by  proof  ax  to  whether 
any  utility  Itolding  a  certificate  ...  is  rendering  reasonably  adequate  service  ..." 

"Pior  to  any  municipality  exercising  the  power  of  eminent  domain  as  provided  in  Section  77-3-17,  the  commission 
shall  determine  that  the  certificate  of  public  convenience  and  necessity  granted  to  the  utility  pursuant  to  Sectioo  77-3-13  for 
the  service  area  wherein  such  facilities  are  located,  shall  be  cancelled  as  provided  in  this  section." 


The  Public  Service  Commission  has  no  jurisdiction  over  municipal  electric  utilities.  (Table  5) 


Montana: 
District 


Court 
The 


Once  a  municipality  has  annexed  an  electric  system's  service  area,  the  condemnation  procedure  would  be  in 
t. 
Public  Service  Commission  has  no  jurisdiction  over  cooperative  electric  utilities.  (Table  5) 


U  rider  §69-5-109  current  supplier  may  continue  to  serve  existing  customers,  but  not  expand. 
District  Courts  resolve  all  service  area  disputes.   (Tables  95  and  96) 


Under  §69-5-7/0 


Nebraska:  Nebraska  is  unique  in  having  no  private  power  companies;  electric  service  is  supplied  by  public  power  districts, 
co-ops  and  nunicipal  systems.  The  Public  Service  Commission  has  no  jurisdiction  over  energy  utilities;  any  such  jurisdiction 
would  lie  with  the  Nebraska  Power  Review  Board,  PO  Box  94713,  Lincoln  NE  68509-47 13.  Gary  Gustafson.  Exec.  Director, 
(402)  471-2301.  The  Power  Review  Board  is  not  a  member  of  the  NARUC. 


New 
utility 

The 

has  60  day; 

had  to 

mutually 

commissior 


require 


Hampshire:   RSA  374:22.  Other  Public  Utilities.  "No  person  or  business  entity  shall  commence  business  as  a  public 

with  n  this  state  ...  without  first  having  obtained  the  permission  and  approval  of  the  commission." 

Ci,apter  38  lays  out  the  procedures  to  be  followed  by  municipalities  in  acquiring  a  gas,  electric  or  water  utility. 

municipality  starts  the  process  by  voting  for  acquisition,  then  notifying  the  utility  of  municipal  intentions.  The  utility 

to  respond;  if  it  refuses  the  offer  or  does  not  respond  on  time  "the  utility  thereby  forfeits  any  right  it  may  have 

the  purchase  of  its  plant  and  property  by  the  municipality  "  Otherwise  the  utility  and  municipality  negotiate 

acceptable  terms  and  conditions  of  the  sale;  if  agreement  cannot  be  reached,  either  party  may  petition  the 

to  decide  the  matters  in  dispute. 


New  Jersey:    Munis  may  extend  [service  area]  without  BRC  approval  40:62-22.   (Table  95) 

New  Mexit  o:  Under  NMSA  197S,  §62-6-5,  a  municipal  utility  can  petition  for  regulation  by  the  Public  Utility  Commission, 
otherwise,  he  PUC  has  no  authority.   No  municipal  utilities  have  done  so.   (Table  5) 

If  he  city  and  annexed  area  are  served  by  two  different  regulated  utilities  [this  excludes  municipal  utilities],  the  PUC 
decides  wh )  serves  annexed  area.  Service  area  disputes  involving  a  municipal  utility  presumably  would  be  resolved  by  the 
courts.   (Tiible  95) 

New  York    Non-exclusive  service  areas:  in  some  instances  munis  purchase  by  agreement  or  condemnation  other  suppliers' 
facilities.   Art.  14A.  Gen.  Mun.  Law,  §560(6).   (Table  95) 

North  Carolina:   The  Utilities  Commission  has  no  jurisdiction  over  municipal  electric  utilities.    (Table  5). 
Gi '  62-3(23)d  specifically  exempts  municipal  electrics  from  state  regulation.   (Table  22) 

North  Dal  ota:    Such  an  action  would  be  subject  to  legislation  only. 
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Tic  Public  Service  Commission  has  no  jurisdiction  over  municipal  or  cooperative  electric  utilities.   (Table  5) 


Ohio:   The 


and  operate 


Ar  tele  XVIII,  Section  4  of  the  Ohio  Constitution,  provides:   "Any  municipality  may  acquire,  construct,  own,  lease 


Public  Utilities  Commission  has  no  jurisdiction  over  municipal  or  cooperative  electric  utilities.  (Table  5) 


within  or  without  its  corporate  limits,  any  public  utility  the  products  or  service  of  which  is  or  is  to  be  supplied 


to  the  municipality  or  its  inhabitants,  and  may  contract  for  others  for  any  such  product  or  service.  The  acquisition  of  any 
such  public utility  may  be  by  condemnation  or  otherwise,  and  a  municipality  may  acquire  thereby  the  use  of,  or  full  title  to, 
the  property  and  franchise  of  any  company  or  person  supplying  to  the  municipality  or  its  inhabitants  the  service  or  produce 
of  any  sue!  utility." 

Tlus.  it  appears  that,  in  Ohio,  a  municipality  may  condemn  the  facilities  of  a  rural  electric  system  if  necessary  to 
provide  products  or  service  to  the  inhabitants  of  the  municipality  or  to  the  municipality  itself.  Such  action  would  not  require 
the  approvil  of  the  Public  Utilities  Commission  of  Ohio.  Although  Sections  743.12  and  13  of  the  Ohio  Revised  Code 
authorize  a  municipality  to  provide  electric  service  to  citizens  living  outside  the  municipal  corporation  at  the  request  of  such 
citizens,  there  does  not  appear  to  be  any  constitutional  or  statutory  authority  for  a  municipality  to  condemn  the  facilities  of 
a  rural  elecric  system  to  provide  service  to  customers  residing  outside  of  the  municipality. 

It  would  appear  that  the  only  entity  with  authority  to  review  such  action  would  be  a  court 


Oklahoma 
Oregon 


takeover  actions  may  be  initiated  in  the  courts  through  condemnation  actions. 

iy  baa  right  to  condemn  private  property  for  its  use  in  providing  power  service.    223.005(3)    (Table  95) 


var  la 


Pennsyl 
of  a  public 
cooperative 


The  Corporation  Commission  has  no  jurisdiction  over  municipal  utilities.  (Table  5) 


.:  Under  Business  Corporation  Laws,  which  govern  eminent  domain,  the  PUC  has  an  advisory  role  in  the  case 
utility  eminent  domain  taking.    However,  the  statutory  definition  of  public  utility  excludes  municipal  and 
utilities. 
Initial  condemnation  action  is  taken  by  individual  utilities.  If  disputes  arise  between  parties,  action  is  taken  before 
the  Court  of  Common  Pleas.    (Table  100  B-footnote) 

PI  C  has  no  jurisdiction  over  cooperative  electric  utilities  and  has  jurisdiction  over  municipal  electric  utilities  only 
outside  cor|»rate  limits.  (Table  5  and  Table  21) 

Rhode  Island:  Rhode  Island  has  no  electric  cooperatives.  Service  territories  and  franchises  are  awarded  by  the  Rhode 
Island  General  Assembly.  The  PUC  does  have  the  power  on  a  case-by-case  basis  to  review  proposed  takings  by  eminent 
domain.  R1GL  §39-1-31  Eminem  Domain.  "Before  exercising  any  power  of  condemnation  a  company  shall  present  a  petition 
to  the  comnussion  describing  the  land,  right  of  way,  easement,  or  other  interest  in  property  it  proposes  to  acquire,  and  setting 
forth  why  ii  is  necessary  to  acquire  it  by  eminent  domain. "  The  commission  holds  a  public  hearing  to  determine  if  the  taking 
is  in  the  public  interest,  is  necessary  to  render  adequate  service,  and  will  not  unduly  interfere  with  regional  development. 
If  these  lejal  requirements  are  met,  the  Commission  "shall  Issue  a  certificate  authorizing  the  company  to  proceed  with 
condemnation.' 

South  Carolina:  Under  South  Carolina  Code  Annotated  Sections  58-27-610  through  58-27-680,  the  Public  Service 
Commissio  l  has  authority  to  regulate  assignment  of  service  areas  but  does  not  regulate  rates  of  municipalities  or  electric 
cooperative  s. 

South  Dakota:  SDCL  49-34A-55.  Sale  or  exchange  of  rights  and  property  allowed  between  municipalities  and  utilities. 
'Nothing  ...  prohibits  electric  utilities  from  buying,  selling  or  exchanging  electric  distribution  properties,  service  rights  and 
other  righti ,  property,  an  assets  by  mutual  agreement,  subject  co  approval  of  the  commission.  Any  agreement,  pursuant  to 
this  section,  which  changes  assigned  service  areas  shall  be  filed  and  approved  by  the  commission  before  it  may  become 
effective,  uhe  commission's  approval  of  such  agreements  shall  be  based  on  the  public  interest. .." 

Tennessee:    The  Public  Service  Commission  has  no  jurisdiction  oveT  municipal  electric  utilities.   (Table  5) 

M  mis  have  power  of  eminent  domain.  %7-34-\04{l].   \54-34-105  authorizes  munis  and  co-ops  to  acquire  service 
areas  and  equipment  of  non-consumer  owned  electric  companies.    (Table  95) 

Texas:  Pi  blic  Utility  Regulatory  Act  (PURA).  Article  VU.  Section  5S(a)  which  covers  Certificates  of  Convenience  and 
Necessity:  If  an  area  has  been  or  shall  be  included  within  the  boundaries  of  a  city,  town,  or  village  as  the  result  of 
annexation  incorporation,  or  otherwise,  all  public  utilities  certified  or  entitled  to  certification  under  this  Act  to  provide 
service  or  i  iperate  facilities  in  such  area  prior  to  the  inclusion  shall  have  the  right  to  continue  and  extend  service  in  it»  area 
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of  public  convenience  and  necessity  within  (he  annexed  or  incorporated,  pursuant  lo  the  rights  granted  by  its  certificate  and 
this  Act. 

Utah:  The  only  entities  that  would  become  involved  would  be  the  courts  if  the  municipal  and  the  rural  electric  cooperative 
could  not  agree  on  the  fair  market  value  of  the  property  condemned  by  tbc  municipal.  Tlic  applicable  Utah  law  is  as  tulluws. 
Section  10-2-424.  Electric  utility  service  in  annexed  area  Whenever  the  electric  consumers  of  the  area  being 
annexed  are  receiving  electric  utility  services  from  sources  other  than  the  annexing  municipality,  the  municipality  may  not, 
without  the  [Consent  of  the  electric  utility,  furnish  its  electric  utility  services  to  the  electric  consumers  until  the  municipality 
has  reimbursed  the  dearie  utility  company  whlcn  previously  provided  the  services  for  the  fair  market  value  of  those  facilities 
dedicated  to  provide  service  to  the  annexed  area.  If  the  annexing  municipality  and  the  electric  utility  cannot  agree  on  the 
fair  market!  value,  it  shall  be  determined  by  the  state  court  having  jurisdiction. 

Virginia:  Virginia  Code  Annotated  Section  25-233  (repl.  vol.  1993)  Boulevard  Bridge  Corp.  v.  City  of  Richmond  203  Va. 
212  123  S.E.  2d  636(1962.  VirginiaCode  Annotated  Sections  56-265.4:1  and  56-265.4:2  (repl.  vol   1986  and  Supp.  1994). 

Washlngtop:  The  Utilities  and  Transportation  Commission  has  no  jurisdiction  over  municipal  or  cooperative  electric 
utilities.  (Table  5) 

RCW  35.84.030  Limitation  on  right  of  eminent  domain.  Every  city  or  town  owning  its  own  electric  power  and 
light  plant  rhay  exercise  the  power  of  eminent  domain  as  provided  by  law  for  the  condemnation  of  private  property  for  any 
of  the  corporate  uses  or  purposes  of  the  city  or  town:  PROVIDED,  That  no  city  or  town  shall  acquire  ...  by  condemnation 
the  electric  power  and  light  plant  or  electric  system,  or  any  part  thereof,  belonging  to  ...  any  municipal  corporation,  mutual, 
nonprofit,  <Jr  cooperative  association  or  organization. 

West  Virginia:  West  Virginia  Code  $24-2-12  provides  that  a  public  utility  may  not  "purchase,  lease,  or  in  any  manner 
acquire  control,  direct  or  indirect,  over  the  franchises,  licenses,  permits,  plants,  equipment,  business  or  other  property  of 
any  other  ttiliry"  without  first  obtaining  the  approval  and  consent  of  the  Public  Service  Commission  of  West  Virginia. 
However,  fjie  Public  Service  Commission  does  not  carry  out  condemnation  in  West  Virginia. 


Wisconsin 

rendering  e! 
if  the  city 


Wisconsin  Statutes  196.495  (2m):  "The  distribution  service  facilities  of  a  cooperative  association  or  public  utility 
ectric  service  in  an  annexed  area  under  sub.  (2)  shall  be  subject  to  acquisition  under  ch.  197  by  a  city  or  village 
village  operates  or  proposes  to  operate  its  own  electric  public  utility." 


or 

Wyoming: !  Under  Wyoming  Statutes  15-1-410,  cities  may  deterrnine  which  electric  utility  will  serve  in  newly  annexed 
territory.    (Table  94) 

Municipality  may  exercise  right  of  condemnation.  $1-26-804  and  1-26-808  and  court  decisions.  (Table  95) 
Urlder  WS  \15-l-410(b),  municipalities  have  the  final  say  as  to  which  utility  serves  in  annexed  territories.  The 
Public  Servjce  Comrnission's  role  in  certificating  utilities  is,  by  virtue  of  this  statute,  essentially  advisory.  One  precondition 
for  annexation,  under  WS  $15-1-402  is  that  the  municipality  be  prepared  to  designate  an  electric  utility  to  serve  the  area. 
W$  8/5-/  -410(d)  "...nothing  contained  in  this  section  shall  limit  the  right  of  a  municipality  which  owns  or  operates 
its  own  elex  trie  utility  to  extend  its  electric  service  into  any  area  annexed  by  the  municipality,  and  nothing  contained  in  this 
section  shal  1  subject  any  such  municipality  to  the  jurisdiction  of  the  public  service  commission. ' 


NOTE: 
Canada: 


All  references  to  numbered  tables  refer  to  Utility  Regulatory  Policy  in  the  United  States  and 
Compilation  1992-1993,  published  by  the  NARUC 
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H.B.  3790 
The  Rural  Consumer  Protection  Act  of  1994 

Prepared  Testimony  to  the  House  Agriculture  Subcommittee  on 
Environment.  Credit,  and  Rural  Development 


My  name  is  Ray  E.  Clifton.    I  am  the  executive  director  of  the  Colorado 
Rural  Electric  Association  (CREA).  Denver,  Colorado    80211.    Phone:    (303) 
455-2700.    CREA  is  the  statewide  trade  association  for  Colorado's  electric 
cooperatives.    Collectively  we  serve  70  percent  of  the  state's  land  area 
through  330.000  connected  electric  meters.    The  main  thrust  of  my 
prepared  remarks  is  to  provide  the  background  information  applicable  to 
the  situation  in  Colorado  and  why  Representative  Long's  bill.  H.R.  3790, 
"The  Rural  Consumer  Protection  Act  of  1994"  is  needed.    Testimony  from 
others  in  Colorado  will  detail  how  the  erosion  of  territory  by  municipal 
electric  systems  is  directly  affecting  their  individual  cooperative  service 
areas. 

One  of  the  most  troublesome  problems  facing  Colorado's  electric 
cooperatives  is  the  erosion  of  their  territory  by  municipal  electric  systems 
when  a  city  or  town  annexes  land  in  electric  cooperative  service  areas. 

The  problem  is  not  annexation!    Cities  and  towns  should  have  every 
right  to  expand  their  boundaries  as  the  occasion  presents  itself.    It  is  what 
happens  after  annexation  occurs  that  is  not  fair.    Simply  stated,  electric 
cooperatives  lose  the  territory  and  consumers  they  have  served  for  years 
when  a  municipal  electric  utility  annexes  into  cooperative  service  area. 

How  did  such  a  situation  occur?   It  is  buried  in  a  "mix"  of  several 
items. 

•  Colorado,  unlike  some  other  states,  has  never  had  a  strong  territorial 
law  that  governed  the  outcome  of  electrical  services  when  annexation 
occurred,  whether  it  involved  a  municipal  electric  utility  or  a  city  that 
was  being  served  by  another  power  supplier  such  as  Public  Service 
Company  of  Colorado.  West  Plains,  or  somebody  else. 

•  In  the  early  1960s.  Colorado's  electric  cooperatives  were  not  even 
recognized  by  the  Colorado  Public  Utilities  Commission  as  electric 
utilities.    We  were  a  non-entity  that  was  "out  there"  doing  a  job  that  no 
one  else  "would  do  or  wanted  to  do." 

•  In  the  mid  '60s,  in  order  to  be  recognized  by  the  Public  Utilities 
Commission  as  public  utilities  and  to  obtain  Certificates  of  Public 
Convenience  and  Necessity  from  the  PUC,  the  electric  cooperatives 
agreed  to  come  under  the  jurisdiction  of  the  Public  Utilities 
Commission. 
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The  Rural  Consumer  Protection  Act  of  1994 
Page  2 


Upon  regulation,  the  PUC  granted  the  electric  co-ops  certificates  to 
serve  their  territories,  but  under  the  law  it  was  left  to  the 
municipalities  and  the  cooperatives  to  work  out  a  solution  to  the 
territorial /annexation  situation. 

At  this  point,  two  situations  developed.    One  involved  the  investor, 
privately-owned  utilities  and  the  other  involved  the  municipally-owned 
electric  utilities  and  municipalities  served  by  other  utilities. 

In  the  case  of  cities  and  town  with  municipally-owned  electric 
utilities,  the  Colorado  Constitution  grants  cities  the  right  to  establish 
their  own  utilities  and  to  condemn  the  property  of  cooperative  and 
other  utilities  for  governmental  purposes. 

In  the  case  of  cities  and  towns  served  by  investor-owned  utilities,  the 
co-ops  entered  into  contracts  with  them  that  set  forth  terms  and 
conditions  as  what  would  happen  to  the  consumers  of  an  electric 
cooperative  when  annexation  occurred. 

The  Colorado  Supreme  Court  ruled  that  Certificates  of  Public 
Convenience  and  Necessity  issued  by  the  Colorado  Public  Utilities 
Commission  are  private  property  rights  except  in  the  case  where  a 
municipality  desires  to  provide  the  service,  in  which  case  the 
cooperative  receives  nothing  unless  the  municipality  condemns  its 
right  to  serve  the  area. 

Over  time,  electric  cooperatives  have  solved  most  of  their  territorial 
problems  with  private,  investor-owned  utilities.    In  one  case,  the 
cooperative  offered  itself  for  sale  to  the  private  company  in  exchange 
for  firm  territorial  boundaries  if  the  private  company  could  convince 
the  co-op  membership  to  sell  the  co-op  to  it.   A  long  and  costly  battle 
for  both  sides  ensued  to  convince  the  co-op  members  to  sell  or  not 
sell.    The  matter  was  finally  concluded  with  a  victory  for  the  co-op  and 
firm  boundaries  were  established. 

In  a  second  case,  the  co-op  elected  to  purchase  power  at  wholesale 
from  the  private  power  company  in  exchange  for  firm  boundaries. 

This  is  not  the  case  with  cities  and  towns  with  municipally-owned 
electric  systems.    Electric  cooperatives  continue  to  lose  customers 
and  loads  when  municipalities  annex  territory  previously  served  by 
cooperatives  and  their  service  customers  in  that  territory.    As  these 
cities  and  towns  have  grown  into  territories  served  by  electric 
cooperatives  and  begin  serving  their  customers,  the  cooperatives  have 
consistently  and  continually  lost  the  high  growth  areas  of  their  service 
territories  to  the  municipalities. 
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While  cooperatives  recognize  the  natural  desire  of  cities  and  towns  to 
grow,  and  to  determine  how  their  citizens  should  receive  essential  services, 
cooperatives  also  assert  their  right  to  maintain  their  service  territories  and 
customers  they  have  historically  served  in  order  to  assure  continuing, 
reliable,  economical  service  to  their  remaining  consumer  owners.    It  is 
essential  for  the  cooperatives  to  be  able  to  serve  developing  areas  so  that 
sparsely  populated,  outlying  areas  may  be  served  at  a  reasonable  cost. 

Cooperatives  maintain  that  in  many  instances  it  was  their  presence 
and  the  providing  of  electric  service  to  these  areas  in  the  first  place  that 
allowed  those  areas  outside  the  municipal  limits  to  grow  and  develop.    After 
they  were  developed,  and  became  attractive  and  profitable,  they  are  taken  by 
municipalities  who  commence  serving  them. 

Consequently,  a  cooperative  loses  the  opportunity  to  serve  its  most 
desirable  and  profitable  load.    The  remaining  consumers  are  forced  to  pay 
more.    The  high  fixed  costs  of  owning  and  operating  the  system  are  spread 
among  fewer  and  fewer  remaining  customers. 

In  1986,  the  Colorado  legislature  attempted  to  address  this  problem 
by  passing  legislation  requiring  municipally-owned  systems  to  compensate 
electric  cooperatives  for  their  customers  lost  by  reason  of  annexation. 
However,  the  formula  does  not  compensate  the  cooperatives'  power  supplier 
for  facilities  that  were  built  to  provide  service  to  the  cooperatives  and  their 
service  areas  in  the  first  place. 

A  recent  Colorado  Supreme  Court  decision  has  made  it  clear  that  a 
municipal  electric  system  can  even  bypass  this  statute  by  announcing  its 
willingness  to  build  its  own  facilities  and  compete  with  us  in  the  annexed 
area.    Because  of  the  higher  overall  customer  density  of  the  municipal 
system  and  greater  influence  of  the  municipal  on  a  developer's  siting 
decisions,  the  cooperative  is  at  a  disadvantage  in  this  competition. 

Municipals  argue  that  it  is  their  right  to  provide  this  service  to  their 
citizens,  that  the  cooperatives'  mission  is  to  serve  rural  areas  and  that  it  was 
poor  planning  on  our  part  to  build  facilities  to  serve  territories  that  were 
subject  to  being  taken. 

We  say,  who  can  look  into  the  future  10  or  15  or  20  years  and  visualize 
what  areas  will  be  annexed  and  what  areas  will  not.   When  we  agreed  to 
come  under  the  jurisdiction  of  the  PUC  back  in  the  60s,  we  accepted  the 
responsibility  to  provide  reliable  service  to  all  of  our  territory.    It  is  not  fair 
for  one  entity  to  spend  time,  energy,  and  resources  to  develop  property  only 
to  lose  the  right  to  serve  it  when  it  becomes  attractive  and  profitable.    The 
sense  of  right,  wrong,  and  fairness  of  the  issue  has  not  been  properly 
addressed.    It  would  appear  that  in  a  state  as  large  as  Colorado  there  would 
be  room  for  utilities  of  all  types  to  grow,  prosper,  and  co-exist,  side-by-side, 
instead  of  the  one-sided  arrangement  that  exists  today. 
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In  other  states  that  have  solved  this  problem,  they  have  found  that 
there  is  enough  prosperity  to  go  around  and  the  state  has  been  the  winner 
through  increased  economic  development,  stable  rates,  and  a  healthy 
environment  for  growth. 

I  respectfully  and  urgently  request  that  H.R.  3790  be  favorably 
reported  to  the  full  Agriculture  Committee  for  a  quick  and  speedy  markup! 

Thank  you. 


Ray^.  Clifton, /Executive  Director 
Colorado  Rural  Electric  Association 
1313  West  46th  Avenue 
Denver,  CO    80211 
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May  12.  1994 


The  Honorable  Tim  Johnson 

Chairman.  Subcommittee  on  Environment, 

Credit,  and  Rural  Development 

1430  Longworth  House  Office  Building 

Washington.  D.C.   20515 

RE:    H.R.  3790  -  The  Rural  Consumer  Protection  Act 

Dear  Chairman  Johnson: 

My  name  is  Ray  E.  Clifton.    I  am  the  executive  director  of  the  Colorado 
Rural  Electric  Association  (CREA).    CREA  is  the  statewide  trade  association 
for  21  of  Colorado's  22  electric  distribution  cooperatives  and  one  generation 
and  transmission  cooperative.  Tri -State  G&T.    My  testimony  is  in  support  of 
H.R.  3790  The  Rural  Consumer  Protection  Act  of  1994." 

Prior  to  the  May  4.  1994  hearing  on  this  issue,  I  submitted  testimony 
on  behalf  of  Colorado's  electric  cooperatives  which  I  hope  has  been  reviewed 
by  the  Subcommittee  and/or  your  staff.    I  also  had  the  opportunity  to  be  in 
the  audience  during  the  testimony  of  all  of  the  panels.    I  was  absolutely 
appalled  at  the  testimony  presented  by  the  panel  of  American  Public  Power 
Association  officials.    Their  testimony  was  fraught  with  errors,  omissions, 
and  contradictory  statements.    The  electric  cooperatives  in  Colorado  will  be 
answering  these  erroneous  statements  on  a  point-by-point  basis,  and  I 
sincerely  urge  you  to  very  carefully  weigh  the  facts  that  were  presented  at 
the  hearing,  as  well  as  the  rebuttal  testimony.    It  would  be  repetitious  on  my 
part  to  make  the  same  points  that  I  know  are  being  submitted  by  Mr.  Ron 
Carey,  general  manager  of  Poudre  Valley  REA.  Fort  Collins.  Colorado:  Mr. 
John  Rohr.  general  manager  of  Mountain  View  Electric  Association.  Limon. 
Colorado:  and  Mr.  Frank  Knutson.  general  manager  of  Tri-State  G&T, 
Thornton.  Colorado;  and  others. 

However,  there  are  three  points  that  I  need  to  stress  with  you  and  the 
members  of  this  Subcommittee: 
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1.  The  electric  cooperatives  are  creatures  of  the  U.S.  Congress  and  just 
recently  the  Congress  called  upon  the  electric  cooperatives  to  be  the 
leaders  in  their  service  territories  for  economic  development,  water  and 
sewer,  distance  learning,  and  tele-medicine.    We  gladly  accept  these 
additional  responsibilities.    At  the  same  time,  through  legislation  enacted  in 
1993,  we  "stepped  forward"  and  accepted  a  higher  interest  rate  on  our 
insured  loans  in  an  effort  to  do  "our  part"  to  assist  this  great  country  in 
meeting  its  objective  of  a  balanced  budget.    We  have  not  whimpered, 
complained,  or  reneged  on  this  obligadon.    No  other  utility  has  been  asked 
to  assume  this  same  responsibility.    The  question  now  becomes.  "How  can 
we  have  meaningful  economic  development  with  the  continued  erosion  of 
our  service  territories."    History  has  proven,  and  all  one  has  to  do  is  look  at 
states  that  have  strong,  meaningful  territorial  laws  to  realize  that  there  is 
room  for  all  of  the  utilities  to  grow  and  prosper  without  one  utility 
prospering  at  the  expense  of  another.   All  we  have  ever  asked  for  is  fairness. 

2.  H.R.  3790  'The  Rural  Consumer  Protection  Act"  attempts  to  bring 
fairness  to  this  very  complex  and  disturbing  issue.    Everyone  agrees, 
including  the  writer  of  this  letter,  that  a  state  soludon  is  a  better 
solution  than  a  total  federal  pre-emption  mandate.    That  is  exactiy 
what  H.R.  3790  does.    It  allows  the  governor  to  appoint  a  third  party, 
or  even  the  state  regulatory  agency,  to  rule  on  these  issues.   After  all, 
people  within  the  state  of  Colorado,  or  other  states,  should  certainly 
have  a  better  understanding  and  "feel"  of  a  problem  than  an  outsider. 
In  Colorado,  the  investor-owned  utility  and  the  electric  cooperatives 
are  all  under  the  jurisdiction  of  the  Colorado  Public  Utilities 
Commission  (PUC),  either  for  all  matters  or  in  a  limited  capacity. 
Territory  is  regulated  by  the  Colorado  PUC  for  the  investor-owned  and 
electric  cooperatives.    This  is  not  the  case  with  the  municipal  electric 
systems.   They  are  not  under  a  regulatory  body  of  any  type  for  any 
matter.    The  city  council  of  a  municipal  electric  system  can  even 
overturn  and  completely  ignore  the  jurisdiction  of  a  regulatory  body 
such  as  the  Colorado  Public  Utilities  Commission.    In  our  state  they 
have  blatantly  abused  their  powers  and  we  can  only  look  to  this 
Subcommittee  and  the  United  States  Congress  for  relief. 

3.  I  cannot  let  go  unanswered  the  statements  of  the  honorable  Robert 
Isaac,  mayor  of  Colorado  Springs,  when  he  said.  "Colorado-Ute  was  an 
$800  million  boondoggle  cost  to  the  tax  payers."   This  is  absolutely 
unfounded  and  without  a  shred  of  truth.   The  cold,  hard  facts  of  the 
matter  are  that  Colorado-Ute  was  a  distressed  generation  and 
transmission  cooperative  whose  only  guilt  was  overbuilding  in  the  late 
'70s  in  response  to  the  projections  of  the  oil  shale  industry  that  did  not 
materialize,  coupled  with  drastic  downturns  in  the  mining  and 
agriculture  industries.    During  the  period  of  1984-1987  in  the  state  of 
Colorado: 
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a         We  experienced  more  people  leaving  the  state  than  moving  into 
the  state. 

b.  At  one  point  during  this  period,  we  led  the  nation  in  personal 
and  business  bankruptcies. 

c.  One  of  our  counties  led  the  nation  in  unemployment. 

Who  can  foresee  these  types  of  events?   The  outcome  though  is 
certainly  not  a  horror  story;  in  fact,  it  is  a  Cinderella  story.    A  consortium  of 
utilities  led  by  our  own  generation  and  transmission  cooperative,  Tri-State, 
put  together  a  team  of  utilities  consisting  of  themselves,  PacifiCorp,  and  the 
Public  Service  Company  of  Colorado,  wherein  the  entire  obligations  of 
Colorado-Ute  were  absorbed,  and  we  entered  into  joint  operating  and 
ownership  agreements  with  these  other  utilities.    As  a  result,  the  consumers 
previously  served  by  Colorado-Ute  now  enjoy  a  lower  rate  than  they  had  and 
their  future  is  bright  for  long  term  stable  rates.    His  honor  the  mayor  did  not 
know  the  facts,  conveniently  forgot,  or  deliberately  intended  to  leave  the 
Subcommittee  members  with  the  distinct  impression  that  Colorado-Ute  cost 
the  taxpayers  of  this  country  $800  million.    In  fact,  not  one  dime  of  private 
nor  public  monies  was  lost  through  the  bankruptcy  of  Colorado-Ute.    I 
respectfully  submit  as  Exhibit  A  a  joint  news  release  dated  April  15,  1992 
that  fully  explains  the  resolution  of  the  assets  of  Colorado-Ute.   The  only 
ingredient  that  is  now  missing  is  stable  territories. 

On  behalf  of  the  22  electric  cooperatives  and  the  almost  one  million 
consumers  that  we  serve  with  reliable,  stable,  and  affordable  electricity,  I 
urge  you  to  support  H.R.  3790  with  your  full  recommendation  for  passage  to 
the  House  Agriculture  Committee,  to  the  floor  of  the  House  of 
Representatives,  and  before  the  U.S.  Senate. 

Thank  you  for  your  time,  and  if  I  may  answer  additional  questions 
please  let  me  know. 


Sincerely, 


Ray  E/ Clifton 
Executive  Director 
REC/lf 

cc:       Members  of  the  Subcommittee 
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JOINT  NEWS  RELEASE 


Tri-State  Generation  and  Transmission  Assn.  Jim  Van  Someren  (303)452-6111 

Public  Service  Co.  of  Colorado  Kim  De  Vigil  (303)  294-8900 

PacifiCorp  Mike  Nelson  (503)731-2125 

Dave  Mead  (80 1 )  220-2445 


Reference:  COLORADO-UTE  ASSET  ACQUISITION  COMPLETE 

April  15,  1992  -  For  Immediate  Release 

DENVER  —  Public  Service  Co.  of  Colorado,  Tri-State  Generation  and  Transmission 
Association  and  PacifiCorp  today  completed  the  acquisition  of  assets  of  the  bankrupt 
Colorado-Ute  Electric  Associauon. 

Today's  closing  of  the  transaction  follows  the  U.S.  Bankruptcy  Court's  February  approval 
of  the  reorganization  plan  for  Colorado-Ute,  which  was  submitted  joindy  by  Public  Service  Co., 
Tri-State,  PacifiCorp  and  Intermountain  Rural  Electric  Associauon. 

The  transaction  has  an  aggregate  purchase  price  of  nearly  $800  million  —  not  including 
i"ri-State's  assumption  of  the  Craig  Station  Unit  3  lease,  which  is  valued  at  approximately  $400 
million. 

The  reorganization  plan  commits  to  providing  a  stable  source  of  power  at  reasonable  prices 
for  the  14  rural  electric  cooperatives  previously  served  by  Colorado-Ute.  Effective 
immediately,  prices  to  the  14  co-ops  will  be  reduced  from  4.63  cents  to  4.5  cents  per 
kilowatt-hour. 

Richard  C.  Kelly,  senior  vice  president  of  finance  and  administration  and  chief  financial 
officer  for  Public  Service  Co.,  said  the  plan  is  a  model  of  cooperation  between  investor-owned 
and  cooperative  interests.  "The  fact  that  we  could  sit  down  and  mutually  create  a  plan  that 
benefits  customers  and  shareholders  is  precedent  setting,"  Kelly  said. 

Tri-State  General  Manager  Frank  R.  Knutson  said,  "We're  pleased  that  the  years  of  effort 
have  culminated  with  the  successful  closing  of  the  plan  today.  The  effort  put  forth  by 
Tri-State's  board  of  directors  and  management  has  paid  off,  and  we're  confident  that  we've 
addressed  and  satisfied  the  concerns  of  all  parties  involved." 

Dennis  Steinberg,  vice  president  of  power  systems  and  development  for  PaafiCorp,  also 
praised  the  joint  effort.  In  addition,  he  said,  "PacifiCorp  is  pleased  to  contribute  to  the 
"olorado-Ute  solution,  while  at  the  same  time  providing  its  own  customers  with  proven 
.ow-cost  generating  resources  for  considerably  less  than  die  cost  of  building  new  facilities." 
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The  dosing  of  the  transaction  immediately  benefits  42  Colorado  counties  because  Tri-State 
and  Public  Service  Co.  todav  paid  approximately  $7  million  in  1989  and  1990  Colorado-Ute 
property  taxes  that  have  been  in  arrears. 

Colorado-Ute  filed  for  bankruptcy  protection  on  March  30,  1990.  The  wholesale  power 
cooperative  has  been  run  by  court-appointed  trustee  Victor  Palmien  since  August  1990. 
Palmieri  said,  "This  is  a  solution  which  benefits  all  the  constituents  of  this  plan,  including  the 
creditors  and  the  ratepayers,  by  maximizing  the  value  of  the  assets  of  the  Colorado-Ute  estate." 

Over  the  last  several  months,  the  plan  received  the  approvals  of  the  U.S.  Bankruptcy  Court, 
the  Federal  Energy  Regulatory  Commission,  the  Colorado  Public  Utilities  Commission,  the 
Wyoming  Public  Service  Commission  and  various  other  regulatory  bodies. 

Under  the  reorganization,  Colorado-Ute  ceases  to  generate  and  sell  electric  power. 

Ten  of  Colorado-Ute's  former  member  distribution  cooperatives,  representing  about  half 
of  its  electric  load,  are  now  member  systems  of  Tri-State  --  bringing  its  membership  to  34. 
Public  Service  Co.  now  serves  the  other  half  of  the  load,  represented  by  the  other  four  rural 
electric  co-ops,  under  contract  purchase  arrangements. 

Public  Service  Co.  acquired  320  megawatts  of  power  generated  at  the  Craig  and  Hayden 
coal-fired  power  plants  and  1 1.6  megawatts  of  hydroelectric  capacity.  Public  Service  Co.  also 
became  the  operator  of  the  Hayden  plant  and  employs  the  personnel  stationed  there. 

Tri-State,  which  is  now  the  operating  agent  for  the  Craig  Station,  assumed  the  lease  for  the 
408-megawatt  Craig  3  unit.  Tri-State  also  acquired  ownership  of  the  100-megawatt  facility  at 
Nucla,  and  will  sell  the  power  generated  there  to  Public  Service  Co.  under  a  long-term 
contract. 

Tri-State  also  acquired  Colorado-Ute's  Montrose  facilities,  including  the  headquarters 
building,  operations  center,  conference  center  and  maintenance  facility.  Nearly  all  of 
Colorado-Ute's  former  Montrose  employees  have  been  transferred  to  Tri-State,  as  well  as  the 
Craig  and  Nucla  station  personnel. 

PacifiCorp  acquired  243  megawatts  of  power  from  the  Craig  and  Hayden  plants  and  is 
selling  176  megawatts  to  Public  Service  Co.  to  help  meet  the  needs  of  the  four  cooperatives. 
The  remaining  67  megawatts  will  be  used  for  PacifiCorp's  customers  elsewhere  in  the  West. 

Colorado-Ute's  transmission  system,  which  includes  over  1,800  miles  of  line,  is  being 
divided  between  Tri-State  and  Public  Service  Co.,  with  PacifiCorp  obtaining  rights  relative  to 
its  interests  in  the  power  plants.  Initially,  Tri-State  will  be  responsible  for  operating  and 
maintaining  the  transmission  facilities. 

### 
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ZA CHARY  DAVID  WILSON,  P.A. 

321    MAPI  h  s  I  kl  I  I 
NORTH  LITTLE  ROCK,  ARKANSAS    721 14 

MAILING  ADDRESS  TELEPHI  INI 

OFFICE  BOX  5578  (501)376-4090 

NORTH  LITIXE  ROCK.  ARKANSAS  721 19  FAX  DIRECT  DIAL 

(501)376-4491 
ZACHARY  D.  WILSON 
BRIAN  C   DONAHUE 
JOHN  C   WWII  1. 

MEMORANDUM 


TO:       Honorable  Tim  Johnson,  Chairman 

Subcommittee  on  Environment,  Credit  and  Rural 
Development 

FROM:      Zachary  D.  Wilson 

Date:      May  18,  1994 

RE:        HR  3790;  Hearings  Held  May  4,  1994 

Summary 

There  are  seventeen  (17)  Rural  Electric 
Cooperatives  and  thirteen  (13)  municipally  owned 
electric  utility  systems  located  in  the  State  of 
Arkansas.   Since  1985,  Arkansas'  Rural  Electric 
Cooperatives  have  experienced  39%  growth  in  plant,  32% 
growth  in  revenues,  and  13%  growth  in  membership.   This 
growth  has  occurred  despite  the  fact  that  Arkansas  law 
since  19891  allows  a  municipality  owning  an  electric 
utility  system  to  annex  territory  served  by  a  Rural 
Electric  Cooperative  or  other  electric  utility  and  take 
over  the  service  area,  facilities,  and  customers 
located  in  the  newly  annexed  territory. 

The  interests  of  such  Rural  Electric  Cooperatives 
(and  the  federal  government  in  the  case  of  federally 
indebted  rural  cooperatives)  is  protected  by  state  law 
which  prescribes  the  procedures  and  valuation  mechanism 
to  be  applied  to  such  municipal  acquisitions.   The 


1   Prior  to  1989,  Municipalities  had  the  right  to 
oust  electric  suppliers  from  its  territory  in  the  event 
agreement  could  not  be  reached  on  terms  of  acquisition. 
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valuation  statute  which  governs  this  issue  was  the 
result  of  negotiation,  compromise,  and  agreement  among 
all  of  the  electric  utility  systems  in  the  state 
including  the  Rural  Electric  Cooperatives.   Based  on 
this  agreement,  Congress  should  not  act  to  upset  the 
relationship  between  Municipal  Utility  Systems  and 
Rural  Electric  Cooperatives  in  Arkansas. 

In  the  National  Energy  Policy  Act  of  1992, 
Congress  established  a  national  policy  to  promote 
competition  in  the  electric  utility  industry.   This 
action  by  the  Cooperatives  appears  to  be  a  direct 
response  to  increases  in  competition  in  the  electric 
utility  industry  both  on  the  local  level  and 
nationally.   The  competition  will  inevitably  serve  to 
benefit  the  public.   If  the  Cooperatives  succeed  in 
limiting  the  right  of  Municipal  Utilities  to  expand, 
this  will  serve  to  stifle  competition  and  decrease  the 
Cooperative's  incentive  to  improve  services  and 
decrease  prices. 

INTRODUCTION 

There  are  seventeen  (17)  Rural  Electric 
Cooperatives  in  the  State  of  Arkansas.   These 
Cooperatives  are: 

1.  Arkansas  Valley  Electric  Cooperative 

2.  Ashley-Chicot  Electric  Cooperative 

3 .  Carroll  Electric  Cooperative 

4 .  Clay  County  Electric  Cooperative 

5.  C  &  L  Electric  Cooperative 

6.  Craighead  Electric  Cooperative 

7.  Farmers  Electric  Cooperative 

8.  First  Electric  Cooperative 

9.  Mississippi  County  Electric  Cooperative 

10.  North  Arkansas  Electric  Cooperative 

11.  Ouachita  Electric  Cooperative 

12.  Ozark  Electric  Cooperative 

13 .  Petit  Jean  Electric  Cooperative 

14 .  Rich  Mountain  Electric  Cooperative 

15.  South  Central  Arkansas  Electric  Cooperative 

16.  Southwest  Arkansas  Electric  Cooperative 

17.  Woodruff  Electric  Cooperative 
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Throughout  the  remainder  of  this  Memorandum  these 
entities  will  be  referred  to  collectively  as 
Cooperatives . 

The  Arkansas  Public  Service  Commission  (APSC) 
regulates  the  Cooperatives'  retail  rates  and  services 
as  well  as  wholesale  rates  of  sixteen  (16)  of  the 
seventeen  (17)  cooperatives  who  buy  wholesale  power 
from  Arkansas  Electric  Cooperative  Corporation  (AECC) . 
AECC  is  a  generation  and  transmission  cooperative  that 
is  owned  by  its  sixteen  member  Cooperatives  which  buy 
from  AAEC.   The  APSC  also  assigns  retail  service 
territories  to  public  utilities  including  Cooperatives. 

Arkansas  is  also  home  to  a  number  of  electric 
utility  systems  which  are  owned  by  Arkansas  Municipal 
Corporations  and  other  political  subdivisions  or  public 
entities  and  operated  for  the  benefit  of  the  public. 
These  municipal  electric  utility  systems  include  the 
Cities  of: 


(1) 

Benton 

(2) 

Bentonville 

(3) 

Clarksville 

(4) 

Conway 

(5) 

Hope 

(6) 

Jonesboro 

(7) 

North  Little  Rock 

(8) 

Osceola 

(9) 

Paragould 

(10) 

Paris 

(11) 

Piggott 

(12) 

Prescott 

(13) 

West  Memphis 

Some  of  these  systems  border  Cooperatives  while  others 
do  not. 

Arkansas  law  does  not  subject  a  Municipal  Utility 
to  APSC  retail  rate  regulations,  although  a  Municipal 
Utility's  wholesale  transactions  are  regulated  by  the 
Federal  Energy  Regulatory  Commission  under  the  Federal 
Power  Act.   These  Municipal  Utilities  are  controlled  by 
elected  officials  using  legislative  authority  delegated 
by  the  Arkansas  General  Assembly  for  the  benefit  of 
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their  residents  and  customers.   SEE  ACA  §§  14-200-111 
and  14-200-112.   Service  territories  for  Municipal 
Utilities  are  established  by  ACA  §  14-200-111. 


DISCUSSION 

In  these  proceedings  the  Rural  Electric 
Cooperatives  generally  have  indicated  that  they  are 
adversely  affected  by  publicly  owned,  municipal  utility 
systems  through  annexation  and  acquisition  or 
condemnation  of  facilities  and  service  territory  and 
subsequent  loss  of  customers  and  revenues.   These 
claims  are  exaggerated  at  least  as  far  as 
Municipal/Cooperative  Utilities  in  Arkansas. 

In  1985,  Arkansas'  Cooperatives  owned  facilities 
and  equipment  valued  at  $508,091,123,  had  revenues  of 
$283,286,216,  and  268,669  customers  as  is  shown  in 
Exhibit  1.   In  1992  Arkansas'  Cooperatives  owned 
facilities  and  equipment  valued  at  $708,432,592,  had 
revenues  of  $376,534,102  and  305,980  customers  as  is 
shown  in  Exhibit  2 .   This  information  is  taken  from  the 
Arkansas  Public  Service  Commission's  Annual  Reports  for 
the  years  1985  and  1992  and  is  placed  at  Exhibits  1  and 
2  in  table  form  for  your  convenience2.   Copies  of 
relevant  portions  of  those  reports  are  attached  to  this 
Memorandum  as  Exhibit  3  and  4  respectively. 

Since  1989  Arkansas  has  witnessed  only  a  limited 
number  of  disputes  between  Municipals  and  Cooperatives 
as  a  result  of  acquisition  of  facilities  and  customers 
following  annexation.   In  fact,  as  Exhibit  5  shows, 
since  1985,  Arkansas'  Cooperatives  have  generally 
experienced  significant  growth  during  the  last  nine 
years.   This  growth  amounts  to  some  39%  increase  in 
value  of  plant,  32%  increase  in  revenues  and  13% 
increase  in  customers  despite  the  fact  that 
Cooperatives  have  been  subject  to  acquisition  of 


2  The  Arkansas  Public  Service  Commission  has  hot 
completed  its  1993  Annual  Report  to  date. 
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facilities,  service  territory  and  customers  by 
Municipal  Utilities. 

The  primary  reason  for  this  lack  of  difficulty  is 
that  in  1989  the  State  of  Arkansas's  General  Assembly 
enacted  Act  639  of  1989  as  modified  by  Act  745  of  the 
1991  (Valuation  Statutes) .   Acts  639  of  1989  and  745  of 
1991  are  codified  at  Arkansas  Code  Annotated  (ACA)  §14- 
207-101  through  §14-207-1063. 

The  Valuation  Statutes  set  out  a  clear, 
unequivocal  and  enforceable  mechanism  for  resolution  of 
any  possible  Municipal\Cooperative  dispute  which  might 
arise  due  to  an  annexation  and  a  subsequent  municipal 
decision  to  undertake  utility  service  in  an  area  served 
by  a  Cooperative  or  other  utility4.   The  Valuation 
Statutes  provide  that  a  Municipality  which  owns  or 
operates  an  electric  utility  system  may  not  impair  the 
rights  of  an  electric  public  utility  system5  to 
continue  and  extend  electric  service  throughout  any 
part  of  its  assigned  service  area  unless  the 
municipality  elects,  within  three  (3)  years  after  the 
certification  of  annexation,  to  purchase  all  of  the 
electric  public  utility's  customers,  facilities  and 
equipment  reasonably  necessary  to  serve  the  annexed 
areas. 

The  acquiring  Municipality  is  required  to  give  the 
affected  utility  a  six-month  written  notice  of  its 
intention  to  acquire  customers  and  facilities  within 


3  The  full  text  of  the  Valuation  Statutes  are  set 
out  at  Exhibit  6. 

4  Arkansas'  Municipal  Utility  Systems  have 
acquired  numerous  customers  and  facilities  from 
investor-owned  utilities  using  these  procedures, 
without  controversy. 

5  The  definition  of  public  utility  in  Arkansas  is 
contained  in  ACA  §  23-1-101  and  includes  Cooperatives. 


255 


Honorable  Tim  Johnson 
May  18,  1994 
page  6 

the  annexed  areas6.   During  the  six-month  notice 
period,  the  municipality  and  the  public  utility  must 
meet  and  negotiate  the  terms  of  the  acquisition  in  good 
faith.   If  the  affected  utility  does  not  provide 
wholesale  power  service  to  the  Municipality,  then  the 
Municipality  and  the  affected  utility  may  also  be 
required  to  negotiate  for  wholesale  power  supply 
contracts  which  would  provide  for  the  purchase  of  power 
by  the  Municipality  from  the  affected  public  utility 
for  an  amount  of  power  equivalent  to  the  loss  of  any 
sales  due  to  the  acquisition. 

In  the  event  that  the  Municipality  and  the 
electric  utility  are  unable  to  reach  some  agreement 
concerning  the  terms  of  the  acquisition  during  the  six- 
month  notice  period,  the  Municipality  must  pay  the 
affected  utility  the  present-day  reproduction  cost  of 
the  properties  and  facilities  being  acquired,  less 
depreciation  computed  on  a  straight-line  basis  plus  the 
cost  of  constructing  any  necessary  facilities  to 
reintegrate  the  system  of  the  electric  public  utility 
outside  the  annexed  area.   The  Municipality7  may  also 
be  required  to  pay  the  affected  electric  utility 
either; 

(A)  Three  hundred  fifty-five  (355%)  of  gross 
revenues  less  gross  receipts  taxes  received  by  the 
electric  public  utility  for  the  twelve-month 


6   If  the  acquiring  municipality  does  not  comply 
with  the  terms  of  the  Valuation  Statutes,  the  affected 
utility  is  entitled  to  injunctive  relief  to  prevent  the 
acquisition. 

7If  the  Municipality  ceases  to  take  wholesale 
electric  service  from  the  affected  electric  utility 
within  5  years  of  the  acquisition  then  the  municipality 
must  pay  a  pro  rata  share  of  the  355%  compensation  for 
lost  revenue. 
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period  preceding  notification  from  customers  in 
the  annexed  area;8 

This  legislation  was  the  result  of  compromise  and 
negotiation  among  all  the  parties  owning  and  operating 
electric  utility  systems  in  the  State  of  Arkansas, 
including  municipal  utility  systems,  Cooperatives  who 
are  here  seeking  increased  protection,  as  well  as  three 
investor-owned  utilities,  Arkansas  Power  and  Light 
Company,  Oklahoma  Gas  and  Electric  Company,  and 
Southwestern  Electric  Power  Company.   Attached  to  this 
testimony  as  Exhibit  7  is  a  copy  of  a  photograph  of  the 
signing  ceremony  of  Act  745  of  1991.   Those  present  at 
the  signing  ceremony  included  then  Governor  Clinton  and 
a  number  of  representatives  of  Arkansas'  Rural  Electric 
Cooperatives  including  Mr.  Carl  Whillock  of  the  AECC, 
the  G  &  T  system  which,  in  addition  to  selling 
wholesale  power,  represents  Arkansas'  Cooperatives  in 
legislative  matters. 

Below  are  some  descriptions  of  a  representative 
sample  of  Municipal/Cooperative  acquisitions  from  the 
recent  past: 

1.  The  City  of  Paragould's  City  Light  and  Water 
acquired  three  hundred  and  seventeen  (317)  customers 
and  facilities  to  serve  those  customers  from  the 
Craighead  Electric  Cooperative  Corporation  while  paying 
one  million,  five  hundred  and  twenty  two  thousand,  two 
hundred  and  ninety  three  dollars  ($1,522,293). 

2.  The  City  of  Jonesboro's  City  Water  and  Light 
Department  acquired  four  thousand  two  hundred  and 


8  Act  639  of  1989  originally  provided  for  a  230% 
compensation  for  loss  of  gross  revenues  in  the  event 
the  municipal  electric  utility  system  does  not  take 
wholesale  power  service  from  the  utility  losing  the 
customers  and  facilities.   Among  other  minor 
modifications,  Act  745  of  1991  changed  this  figure  from 
2  30%  to  355%.   This  figure  was  the  result  of  the 
negotiations  referenced  above  and  was  freely  agreed  to 
by  the  representatives  of  the  Cooperatives  in  the  State 
of  Arkansas 
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seventeen  (4217)  customers  and  the  facilities  necessary 
to  serve  those  customers  from  the  Craighead  Electric 
Cooperative  Corporation  while  paying  fifteen  million, 
thirty  two  thousand,  four  hundred  twenty  two  dollars 
and  eighty  two  cents  ($15,032,422.82).   All  of  these 
acquisitions  were  the  result  of  a  written  agreement 
between  the  City  and  Craighead.9 

3.  The  City  of  Clarksville's  Light  and  Water 
Company  acquired  one  hundred  and  fifteen  (115) 
customers  and  the  facilities  to  serve  those  customers 
from  the  Arkansas  Valley  Electric  Cooperative 
Corporation  while  paying  four  hundred  and  twenty  nine 
thousand  one  hundred  and  seventy  eight  dollars  and  no 
cents  ($429,178.00) . 

4 .  The  City  of  Benton  is  currently  acting  to 
acquire  some  fifteen  customers  and  the  facilities  to 
serve  those  customers  from  the  First  Electric 
Cooperative  Corporation.   The  City  provided  its  six  (6) 
month  notice  to  the  cooperative  and  is  awaiting  the 
Cooperative's  reply. 

5.  The  City  of  Siloam  Springs  is  currently  acting 
to  acquire  some  facilities  from  the  Carroll  Electric 
Cooperative  but  will  not  acquire  any  customers  as  a 
result  of  this  acquisition.   The  City  is  presently  in 
negotiations  with  the  Cooperative. 

6.  The  City  of  Bentonville  has  had  several 
disputes  concerning  service  territories  and  customers 
with  the  Carroll  Electric  Cooperative  Corporation  since 
the  mid  1980's.   These  disputes  reached  the  Arkansas 
Supreme  Court  in  Carroll  Electric  Cooperative  v.  City 
of  Bentonville.  306  Ark  572,  815  SW2d  844  (1991).   In 
that  case,  the  Arkansas  Supreme  Court  determined  that 
the  City  of  Bentonville  could  properly  compete  with  the 
Carroll  Electric  Cooperative  for  customers  in  a  newly 
annexed  area.   The  City  did  not  elect  to  acquire  any  of 


9  See  seperate  testimony  of  Jim  Reed,  General 
Manager  of  City  Water  and  Light  of  Jonesboro  dated  May 
18,  1994. 
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Carroll's  facilities  or  equipment  but  instead  chose  to 
run  parallel  lines  in  order  to  compete  for  customers. 

The  Bentonville/Carroll  disputes  arose  prior  to 
implementation  of  Act  745  of  1991,  and  in  fact,  the 
Bentonville  case  was  one  of  the  primary  causes  for 
development  of  Act  745.   As  was  discussed  above,  Act 
745  was  a  compromise  solution  developed  by  the 
representatives  of  Municipal  Utilities,  Investor-Owned 
Utilities  and  Cooperatives  which  was  intended  to 
resolve  various  issues  which  had  arisen  and  to  increase 
the  amount  of  compensation  payable  to  a  Cooperative 
after  annexation. 

CONCLUSION 

Based  on  these  facts,  it  is  clear  that  Rural 
Electric  Cooperatives  had  not  been  unduly  harmed  by  the 
acquisition  of  facility  and  customers  by  Arkansas 
Municipal  Utility  Systems.   Any  legislative  action  at 
this  time  to  provide  Rural  Cooperatives  with  additional 
protective  measures  at  the  expense  of  Municipal 
Corporations  is  unwarranted. 


(Attachments  follow:) 
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COOP 

PLANT  VALUE 

REVENUES 

MEMBERS 

ARKANSAS 
VALLEY 

$51,077,969 

$29,246,045 

27,233 

ASHLEY 
CHICOT 

$6,377,960 

$3,693,529 

3,852 

C  &  L 

$24,761,409 

$13,723,012 

15,171 

CARROLL 

$61,463,834 

$29,516,848 

30,246 

CLAY  COUNTY 

$15,611,786 

$8,639,739 

10,014 

CRAIGHEAD 

$36,977,868 

$21,748,761 

22,579 

FARMERS 

$7,785,073 

$4,922,671 

4,930 

FIRST 

$63,219,478 

$45,564,018 

40,352 

MISSISSIPPI 
COUNTY 

$5,154,078 

$2,813,821 

3,280 

NORTH 
ARKANSAS 

$43,156,780 

$22,141,283 

20,467 

OUACHITA 

$18,596,245 

$13,363,886 

7,865 

OZARKS 

$38,172,804 

$21,568,287 

22,859 

PETIT  JEAN 

$25,510,041 

$10,897,954 

12,939 

RICH 

MOUNTAIN 

$10,365,688 

$4,358,291 

4,924 

SO.  CENTRAL 
ARKANSAS 

$12,917,441 

$8,036,083 

7,238 

S.W.  ARK 

$47,816,288 

$25,249,640 

19,053 

WOODRUFF 

$39, 126,381 

$17,802,348 

15,667 

TOTAL 

$508,091,123 

$283,286,216 

268,669 
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COOP 

PLANT  VALUE 

REVENUES 

MEMBERS 

ARKANSAS 

VALLEY 

$71,253,348 

$35,639,356 

32,865 

ASHLEY 
CHICOT 

$9,255,097 

$4,205,721 

4,003 

C  &  L 

$34,437,786 

$16,818,129 

16,499 

CARROLL 

$89,960,465 

$44,339,388 

37,905 

CLAY  COUNTY 

$22,316,438 

$10,563,233 

10,506 

CRAIGHEAD 

$46,060,678 

$22,929,454 

20,586 

FARMERS 

$10,188,809 

$5,494,504 

4,975 

FIRST 

$100,324,008 

$61,453,178 

51,511 

MISSISSIPPI 
COUNTY 

$7,583,471 

$24,947,409 

3,486 

NORTH 
ARKANSAS 

$61,234,692 

$27,456,874 

23,426 

OUACHITA 

$26,299,543 

$15,441,864 

8,567 

OZARKS 

$51,240,724 

$30,520,511 

27,205 

PETIT  JEAN 

$34,182,644 

$13,204,719 

14,197 

RICH 
MOUNTAIN 

$13,816,572 

$5,705,666 

5,528 

SO.  CENTRAL 
ARKANSAS 

$16,926,991 

$9,019,143 

7,996 

S.W.ARK 

$61,149,969 

$27,201,544 

20,484 

WOODRUFF 

$52,201,357 

$21,593,409 

16,241 

TOTAL 

$708,432,592 

$376,534,102 

305,980 

261 


/fsr 


ELECTRIC  COMPANIES  SCHEDULE  "A" 
PAGE  1  OF  1 


ARKANSAS  PUBLIC  SERVICE  COMMISSION 

FIFTY-SECOND 
ANNUAL  REPORT 


ELECTRIC  COMPANIES  -  ARKANSAS  ONLY 

PLANT  INVESTMENT;  OPERATING  REVENUES 

YEAR  ENDED  DECEMBER  31,  1985 


PLANT 

OPERATING 

RATIO   (X) 

COMPANY 

INVESTMENT 

REVENUES 
3     190,068,999 

GROSS  REV. /INVEST. 

ARK.   ELECTRIC  COOP. 

3       636,214,181 

29.88X 

ARK.  POWER  &  LIGHT  CO. 

3,513,395,132 

1,276,257,341 

36.33 

ARK.   VALLEY  ELEC.   COOP. 

51,077,969 

29,246,045 

57.26 

ASHLEY-CHICOT  ELEC.   COOP. 

6,377,960 

3,693,529 

57.91 

C  &  L  ELEC.  COOP. 

24,761,409 

13,723,012 

55.42 

CARROLL  ELEC.   COOP. 

61,463,834 

29,516,848 

48.02 

CLAY  COUNTY  ELEC.   COOP. 

15,611,786 

8,639,739 

55.34 

CRAIGHEAD  ELEC.   COOP. 

36,977,868 

21,748,761 

58.82 

EMPIRE  DIST.   ELEC.   CO. 

7,901,742 

7,810,452 

98.84 

FARMERS  ELEC.   COOP. 

7,785,073 

4,922,671 

63.23 

FIRST  ELEC.   COOP. 

63,219,478 

45,564,018 

72.07 

MISS.   COUNTY  ELEC.   COOP. 

5,154,078 

2,813,821 

54.59 

NORTH  ARK.   ELEC.   COOP. 

43,156,780 

22,141,283 

51.30 

OKLA.   GAS  &  ELEC.   CO. 

96,969,913 

103,252,896 

106.48 

OUACHITA  ELEC.   COOP. 

18,596,245 

13,363,886 

71.86 

OZARKS  ELEC.   COOP. 

38,172,804 

21,568,287 

56.50 

PETIT  JEAN  ELEC.   COOP. 

25,510,041 

10,897,954 

42.72 

RICELAND  ELEC.   COOP. 

9,336,420 

4,036,999 

43.24 

RICH  MTN.   ELEC.   COOP. 

10,365,688 

4,358,291 

42.05 

SO.   CENTRAL  ARK.   ELEC.   COOP. 

12,917,441 

8,036,083 

62.21 

S.   W.   ARK.   ELEC.   COOP. 

47,816,288 

25,249,640 

52.81 

SOUTHWESTERN  ELEC.   POWER 

213,638,637 

135,561,155 

63.45 

WOODRUFF  ELEC.   COOP. 

39,126,381 

17,802,348 

45.50 

TOTALS 

34,985,547,148 

32,000,274,058 

40.12X 

-11- 
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TELEPHONE   13171    636-5401 
TELECOPIER    I3i7i    606-3206 


OF    COUNSEL 

JOHN    D    COCHRAN.   JR 

MARK    S    ALOERFER 


May  17,  1994 


Representative  Tim  Johnson, 

Chairman 
Subcommittee  on  Environment, 

Credit  and  Rural  Development 
1301  Longworth  House  Office  Bldg. 
Washington,  D.C.  20515 

Re:   Comments  for  Hearing  Record  on  H.R.  3790. 


Dear  Representative  Johnson: 

On  behalf  of  the  71  member  cities  and  towns  of  the  Indiana 
Municipal  Electric  Association,  Inc.,  I  submit  the  following 
comments  for  the  May  4,  1994  hearing  record  on  H.R.  3790. 

I  understand  NRECA  recently  furnished  the  Committee  with 
certain  case  studies  in  support  of  H.R.  3790  and  that  NRECA 
listed  Indiana  among  the  16  states  it  contends  have  electric 
service  territory  "problems"  related  to  municipal  annexation.   I 
further  understand  the  NRECA  study  singles  out  Central  Indiana 
Power  (formerly  Hancock  County  REMC) ,  Whitewater  Valley  REMC 
(formerly  Wayne  County  REMC  and  Fayette-Union  County  REMC) , 
Tipmont  REMC  and  Northeastern  REMC.   This  firm  is  general  counsel 
to  the  Indiana  Municipal  Electric  Association  and  represents 
certain  cities  and  towns  with  service  areas  surrounded  by  these 
REMCs.   Accordingly,  I  am  familiar  with  most  of  the  territory 
cases  decided  by  the  Indiana  Utility  Regulatory  Commission  under 
Indiana's  Territory  Act,  which  was  enacted  in  1980. 

It  is  difficult  to  respond  with  specificity  to  NRECA' s  case 
studies  without  having  an  opportunity  to  review  the  studies 
themselves,  however,  the  facts  involving  the  cases  decided  by  the 
Indiana  Utility  Regulatory  Commission  under  the  Territory  Act  do 
not  support  NRECA 's  arguments.   Nor  do  the  facts  support  the 
proposal  in  H.R.  3790  to  preempt  longstanding  state  law  governing 
the  determination  of  electric  service  areas  based  on  public 
convenience  and  necessity  and  to  replace  state  law  with  federal 
law  based  on  the  "public  interest,"  as  applied  through  mediation 
proposed  to  be  conducted  by  the  same  state  commission. 
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I  am  surprised  NRECA  included  Indiana  among  its  case 
studies,  because  in  1989  one  of  the  REMC  attorneys  who  drafted 
Indiana's  Territory  Act  presented  a  paper  to  the  NRECA 
Territorial  Integrity  Conference  in  which  he  stated  that  the 
Indiana  Territory  Act  was  designed  to  prohibit  investor  owned 
electric  utilities  from  condemning  service  area  and  property  of 
the  REMCs,  but  that  "municipally  owned  utilities  can  still  annex 
territory  and  take  over  property  and  service  areas  of  the  REMCs 
but  have  to  pay  for  the  facilities  as  well  as  severance  damages." 
In  every  case  that  I  am  familiar  with,  the  municipally  owned 
electric  utility  has  paid  for  any  REMC  facilities  it  acguired,  as 
well  as  statutory  severance  damages. 

In  those  instances  in  which  the  Indiana  Utility  Regulatory 
Commission,  after  considering  the  public  convenience  and 
necessity  and  "all  relevant  matters,"  has  ordered  a  change  in  the 
assigned  service  area  boundaries  of  a  municipally  owned  electric 
utility  to  permit  the  utility  to  serve  an  area  annexed  into  the 
city  or  town,  the  Commission  has  followed  the  Indiana  statute  and 
awarded  the  REMC  or  the  investor-owned  electric  utility 
appropriate  damages  under  that  law.   A  sampling  of  some  of  the 
cases  involving  the  REMCs  identified  by  NRECA  follow: 

Central  Indiana  Power 

Serves  approximately  7200  Customers  in  Hancock, 
Hamilton,  Madison  and  Rush  Counties 

Since  passage  of  the  Territory  Act  over  14  years  ago,  the 
City  of  Greenfield  has  petitioned  the  Indiana  Commission  for 
authority  to  change  its  assigned  service  area  boundaries  in  order 
to  serve  in  areas  which  have  become  part  of  the  City.   Over  half 
of  the  cases  involving  Greenfield  and  Central  Indiana  Power  were 
stipulated  by  the  REMC  or  involved  joint  petitions.   In  recent 
years,  the  cases  have  been  fully  litigated  before  the  Commission 
and  in  making  a  decision  on  public  convenience  and  necessity,  the 
Commission  considers  "all  relevant  matters,"  including  but  not 
limited  to: 

"(A)   Preference  of  owners,  occupiers  and  consumers  in 
the  annexed  area. 

(B)  Ability  of  the  municipally  owned  electric  utility 
to  render  service  after  the  assignment  of  the  service 
area. 

(C)  Other  utility  services  to  be  supplied  in  the 
annexed  area  by  the  municipality. 
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(D)  Proximity  and  capability  of  the  service  repair 
facilities  of  the  electricity  suppliers  involved. 

(E)  Preference  of  local  government  officials." 

Indiana  Code  §8-1-2.3-6(1). 

The  REMC  lost  relatively  few  customers  to  Greenfield  and  was  paid 
for  its  utility  property  and  received  severance  damages 
aggregating  over  $230,000.   Moreover,  despite  the  changes  to  its 
assigned  service  area  boundaries,  the  number  of  Central  Indiana 
Power's  customers  over  the  1990-1992  period  grew  by  431  compared 
to  a  growth  in  customers  of  159  for  Greenfield. 

Whitewater  Valley  REMC 

The  only  annexation  case  involving  Whitewater  Valley  REMC 
(or  its  predecessor  Wayne  County  REMC)  I  am  aware  of  is  Cause  No. 
39430,  Order  approved  July  31,  1992.   Wayne  County  REMC  agreed  to 
change  the  boundaries  of  its  service  area  in  a  case  involving 
Richmond  Power  &  Light.   The  REMC  further  agreed  that  no 
severance  damages  or  other  compensation  were  due  because  it  did 
not  serve  any  customers  in  the  annexed  area  and  had  no  electric 
utility  property  devoted  to  providing  retail  electric  service  in 
such  area.   In  Cause  No.  39430,  the  Commission  found: 

"The  evidence  demonstrates  that  RP&L  and  Wayne  REMC 
have  conferred  and  discussed  their  respective  service 
rights  with  respect  to  the  proposed  boundary 
modification  and  have  agreed  that  their  respective 
boundary  lines  should  be  modified.   The  proposed 
boundary  change  does  not  reguire  an  exchange  of 
facilities  or  customers.   The  change  to  the  service 
area  boundary  is  consistent  with  the  public  convenience 
and  necessity  and  will  promote  economical  and  efficient 
and  adeguate  service  to  the  public  consistent  with  the 
legislative  policy  set  forth  in  IC  8-1-2.3-1." 

Tipmont  REMC 

Serves  approximately  15,700  customers  in 
Fountain,  Montgomery,  Tippecanoe,  Clinton, 
Carroll,  White,  Benton  and  Boone  Counties. 

Since  1980,  Crawfordsville  Electric  Light  &  Power  ("CEL&P") 
has  initiated  before  the  Commission  several  territory  annexation 
cases.   After  considering  all  of  the  evidence  and  the 
reguirements  of  the  Territory  Act,  the  Commission  has  found, 
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based  on  public  convenience  and  necessity,  that  CEL&P's  assigned 
service  area  boundaries  should  be  changed  to  permit  it  to  serve 
in  annexed  areas  in  most  of  these  cases,  however,  in  one  case  the 
Commission  denied  CEL&P's  petition.   Tipmont  REMC  recently 
appealed  one  of  the  Commission's  Orders  (Cause  No.  39332)  to  the 
Indiana  Court  of  Appeals  (Cause  No.  93A02-9302-EX-77)  and  the 
parties  are  awaiting  a  decision  in  that  case. 

Northeastern  REMC 

Serves  approximately  14,630  customers  in  Whitley, 
Allen,  Huntington,  Kosciusko,  Noble 
and  Wabash  Counties. 

The  Indiana  Utility  Regulatory  Commission  has  decided  two 
territory  annexation  cases  involving  Northeastern  REMC  and  the 
City  of  Columbia  City.   In  the  first  case,  Cause  No.  38974,  Order 
dated  April  1,  1992,  the  Commission  authorized  a  change  in 
Columbia  City's  assigned  service  area  to  include  a  30-acre 
annexed  area.   The  Commission  awarded  the  REMC  almost  $300,000  in 
actual  and  severance  damages.   In  the  second  case,  Cause  No. 
39202,  Order  dated  July  1,  1992,  the  Commission  denied  Columbia 
City's  petition  to  serve  part  of  a  12  0-acre  annexed  area.   Both 
cases  were  appealed  to  the  Indiana  Court  of  Appeals  and  the 
Commission  was  affirmed  in  each  case  (Columbia  City  v.  Indiana 
Utility  Regulatory  Commission.  Northeastern  REMC,  et  al.  (1993) , 
618  N.E.2d  21.   Columbia  City  filed  another  case  recently  but  the 
Commission  has  not  held  a  hearing  in  that  case. 

The  NRECA  case  studies,  as  they  relate  to  Indiana  electric 
utilities,  do  not  support  H.R.  3790.   The  Indiana  Utility 
Regulatory  Commission  carefully  considers  the  "public  interest" 
when  it  determines  public  convenience  and  necessity  in  the  matter 
of  supplying  electricity  to  Indiana  residents.   It  receives 
evidence  on  "all  relevant  matters"  and  makes  a  determination  of 
public  convenience  and  necessity  before  any  change  in  boundaries 
is  ordered.   H.R.  3790  would  superimpose  another  "public 
interest"  test  that  would  unnecessarily  preempt  state  law 
governing  the  boundaries  for  electric  service  areas,  which  is  a 
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determination  best  left  to  the  state.   The  cities  and  towns  of 
the  Indiana  Municipal  Electric  Association  oppose  H.R.  3790 
because  it  is  bad  public  policy. 


Respectfully  submitted, 


^yUC*?fr 


Michael  B.  Cracraf/t 
General  Counsel 
Indiana  Municipal  Electric 
Association,  Inc. 


MBC/kwc 

cc:      Representative  Jill  Long 
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STATEMENT  SUBMITTED  BY  THE 

EDISON  ELECTRIC  INSTITUTE 

TO  THE 

SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT,  AND  RURAL  DEVELOPMENT 

COMMITTEE  ON  AGRICULTURE 

U.S.  HOUSE  OF  REPRESENTATIVES 

ON  H.R.  3790, 

THE  RURAL  CONSUMER  PROTECTION  ACT 


The  Edison  Electric  Institute  (EEI)  appreciates  the  opportunity  to  submit  comments  on 
H.R.  3790,  the  Rural  Consumer  Protection  Act.  EEI  is  the  association  of  investor-owned 
electric  utility  companies.  EEl's  member  companies  generate  79  percent  of  our  country's 
electricity  and  serve  76  percent  of  the  nation's  ultimate  consumers. 

EEl's  member  companies  are  a  strong  presence  in  rural  America.  Of  the  55.5  million 
Americans  living  in  rural  areas  with  fewer  than  1,500  people  or  in  unincorporated  rural 
areas,  almost  60  percent--or  33  million  Americans-receive  their  electric  service  from 
investor-owned  utilities.  Rural  electric  cooperatives  serve  slightly  over  35  percent  of  this 
population,  while  public  power  systems  supply  electricity  to  slightly  over  5  percent  of 
these  Americans. 

Americans  living  in  small  towns  are  also  served  predominantly  by  investor-owned  utilities. 
Of  the  6.1  million  people  living  in  towns  with  populations  between  1,500  and  2,500,  nearly 
four  out  of  five  receive  electric  service  from  investor-owned  utilities.  Rural  electric 
cooperatives  and  public  power  systems  serve  roughly  10  percent  and  slightly  over  11 
percent  of  small  town  Americans,  respectively. 

As  these  statistics  point  out,  investor-owned  utilities  are  an  integral  part  of  many  rural 
areas.  We  have  invested  in  these  areas--not  only  in  the  generation,  distribution  and 
transmission  facilities  necessary  to  provide  electric  service,  but  also  in  economic 
development  to  help  promote  economic  growth  and  a  higher  standard  of  living  for  rural 
Americans.  Like  other  types  of  utilities,  our  member  companies  have  an  inherent  interest 
in  creating  economic  opportunities  in  rural  areas. 

Because  of  our  role  in  rural  areas,  investor-owned  utilities  have  a  strong  interest  in 
policies  affecting  rural  America,  including  the  issues  raised  by  H.R.  3790.  The  chief  issue 
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addressed  by  this  legislation  is  municipal  annexation  and  the  subsequent  takeover  of  rural 
electric  cooperative  service  territory  by  municipal  utilities  without  a  "fair  hearing."  Since 
investor-owned  electric  utilities  also  have  lost  service  territory  to  municipal  takeovers 
under  similar  conditions,  we  understand  the  issues  created  by  lost  customers  and  lost 
revenues. 

However,  utility  service  territory  determinations  and  assignments  of  service  territories  to 
specific  service  providers  are,  and  we  believe  should  remain,  a  state  matter.  Because  the 
provision  of  retail  electric  service  has  been  a  state  regulatory  matter,  federal  laws  have 
consistently  ensured  that  states  retain  full  jurisdiction  over  the  allocation  of  service  areas 
and  approval  of  retail  service  franchises. 

In  addition  to  allocating  franchise  service  territories,  states  have  authority  over  retail 
service  and  the  construction  of  generation  plants,  transmission  lines  and  distribution 
systems  needed  to  provide  that  service.  These  functions  are  interrelated,  making  it 
particularly  important  that  state  laws  on  service  territories  not  be  preempted  by  a  federal 
standard. 

Although  H.R.  3790  provides  for  a  state  commission  or  an  independent  third  party  to 
make  a  determination  on  disputed  service  territory  allocations,  it  sets  a  new  federal 
standard  as  the  test.  We  are  concerned  that  this  third  party  or  state  commission  would 
be  placed  in  the  awkward  position  of  being  asked  to  make  decisions,  based  on  a  new 
federal  standard,  that  could  preempt  the  state's  constitution,  state  laws  or  regulations. 
Just  as  important,  this  federal  standard  might  preclude  the  state  from  giving  appropriate 
emphasis  to  those  "local"  considerations  which  have  resulted  in  reliable  and  equitable 
retail  service. 

The  constitutions  in  some  states,  such  as  Virginia,  Ohio  and  Utah,  provide  authority  for 
service  areas  and  for  municipalities  to  purchase,  construct,  own,  or  acquire  by 
condemnation,  public  utilities  and  the  necessary  land  and  other  fixtures.  In  applying  the 
federal  standards  under  H.R.  3790,  a  state  commission  or  other  independent  third  party 
in  these  states  may  be  forced  to  reach  a  decision  contrary  to  the  intent  of  the  state's 
constitution. 

An  examination  of  state  laws  in  annexation  cases  reveals  the  diversity  of  approaches 
taken  by  states.  For  example,  in  South  Dakota,  a  city  annexing  territory  must  first  pay  the 
current  provider  just  compensation  for  the  utility's  facilities  within  the  newly  annexed 
areas.  It  must  also  pay  an  annual  amount  to  cover  at  least  part  of  the  revenues  lost  by 
the  original  provider. 

Under  Indiana  law,  the  assignment  of  service  territories  does  not  change  automatically. 
However,  if  a  city  annexes  an  area,  it  has  60  days  to  petition  the  Indiana  state  regulatory 
commission  to  change  the  municipal  utility's  assigned  service  territory  to  include  the 
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annexed  area.  After  a  hearing,  the  commission  must  determine  whether  it  is  in  the  public 
convenience  and  necessity  for  the  municipal  utility  to  serve  the  annexed  area. 

Minnesota  has  elaborate  procedures  in  place  for  considering  a  change  in  electric 
suppliers  when  a  city  annexes  territory.  Its  Public  Utility  Commission  mediates  all  service 
territory  disputes  and  establishes  fair  compensation.  In  South  Carolina,  the  Public  Service 
Commission  has  jurisdiction  to  assign  electric  service  territories  outside  of  cities.  Should 
a  city  annex  territory,  the  city  can  purchase  the  current  provider's  facilities  for  just 
compensation  only  after  the  commission  finds  that  the  original  utility  provides  inadequate, 
undependable  or  unreasonably  discriminatory  service. 

Iowa  uses  another  approach  to  municipalization.  Under  Iowa  law,  a  municipal  corporation 
must  file  a  petition  with  the  state  regulatory  board  to  furnish  electric  service  to  any 
customer  already  receiving  service  from  another  electric  utility.  A  municipal's  annexation 
of  a  utility's  service  area  does  not  affect  the  original  utility's  right  to  continue  providing 
service  to  that  area.  The  state  board  will  grant  the  municipal's  petition  only  if  no  objection 
is  filed  or  if  it  determines  that  service  by  the  municipality  is  in  the  public  interest. 

There  are  also  cases  where  there  is  no  procedure  for  state  review  when  municipal  utilities 
take  over  service  territories  of  others.  While  this  is  an  unfortunate  situation,  the  fact  that 
states  have  chosen  not  to  deal  with  the  issue  is  noi  sufficient  reason  to  impose  a  federal 
standard  of  review.  Absent  a  federal  law,  these  states  could  address  the  issue  if  they 
determined  it  was  in  their  ratepayers'  best  interests. 

The  bill  also  provides  protection  to  rural  electric  cooperatives  from  territorial 
encroachment,  but  not  to  other  utilities  that  may  serve  annexed  areas.  As  such,  the  bill 
would  grant  an  advantage  to  cooperatives  not  available  to  other  utilities. 

EEl's  member  companies  are  concerned  about  such  a  new  government-granted 
advantage,  as  well  as  many  existing  government-granted  advantages,  in  an  increasingly 
competitive  utility  industry.  These  advantages  are  even  more  important  in  light  of  the 
Energy  Policy  Act  of  1992  (EPAct),  which  accelerated  the  competitive  forces  affecting  the 
electric  utility  industry.  As  a  result  of  the  competitive  changes  brought  about  by  EPAct, 
the  utility  industry  may  look  significantly  different  in  five  to  ten  years. 

Seeking  to  improve  efficiency  in  generation  and  bulk  power  markets,  EPAct  authorized 
the  creation  of  a  new  class  of  independent  power  producers,  called  exempt  wholesale 
generators  (EWGs),  that  are  exempt  from  certain  corporate  and  geographic  restrictions 
imposed  on  utilities  by  current  law.  EWGs  and  other  independent  power  producers  will 
increasingly  build  the  generation  capacity  needed  by  utilities  to  serve  their  customers. 

In  addition,  EPAct  gives  the  Federal  Energy  Regulatory  Commission  (FERC)  broad  new 
authority  to  order  utilities  to  provide  third  parties,  including  EWGs  and  other  utilities, 
access  to  their  transmission  lines.    EEl's  member  companies  are  the  nation's  major 
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transmission  owners  and  electric  service  providers  and  also  are  major  purchasers  of 
transmission  service  from  others. 

Transmission  access  raises  important  issues,  such  as  how  to  ensure  the  reliability  of 
electric  systems,  how  to  price  transmission  services  to  third  parties  so  as  to  assure  that 
a  utility's  existing  customers  are  not  forced  to  subsidize  these  services,  and  how  to 
recover  the  costs  of  stranded  assets  when  a  customer  switches  electric  suppliers.  FERC 
has  been  working  to  resolve  these  issues  since  passage  of  EPAct.  Obviously,  how  FERC 
resolves  these  crucial  issues  will  have  important  ramifications  for  the  future  of  electric 
utilities  and  their  ratepayers. 

In  enacting  EPAct,  Congress  sought  to  promote  competition  as  a  tool  to  increase 
efficiency  in  bulk  power  markets.  The  competitive  forces  unleashed  by  implementation 
of  EPAct  will  have  a  long-term  impact  on  the  electric  utility  industry.  In  order  for  these 
market  forces  to  work  as  efficiently  as  possible,  EEl's  member  companies  believe  that 
Congress  should  ensure  that  federal  government  policies  and  programs  directly  affecting 
electric  utilities  provide  fair  and  equal  treatment  to  all  electric  utilities,  without  regard  to  the 
type  of  ownership.  Without  such  equitable  treatment,  competitive  market  forces  will  be 
skewed,  and  the  objectives  of  EPAct  for  more  efficient  power  supply  markets  will  not  be 
fully  satisfied. 

As  stated  above,  EEl's  member  companies  have  also  lost  customers  and  revenue  due 
to  municipal  annexation  of  their  service  territories.  There  may  be  a  role  the  federal 
government  can  play  in  ensuring  that  utilities  are  adequately  compensated  when  their 
territories  are  subject  to  condemnation  by  municipal  authorities.  This  may  be  necessary 
to  protect  remaining  customers  when  utilities  are  required,  under  federal  law,  to  provide 
transmission  service  and/or  interconnections  with  the  municipal  utility  taking  over  their 
service  territory. 

While  we  believe  that  allocations  of  service  territories  are  a  state  matter  and  therefore 
oppose  imposition  of  a  federal  standard,  we  look  forward  to  the  opportunity  to  work  with 
this  Subcommittee  on  the  issues  raised  by  H.R.  3790,  as  well  as  other  issues  that  are 
important  to  the  rural  Americans  served  by  investor-owned  electric  utilities. 
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CITIES 


NCEMPA 


May  16,  1994 


The  Honorable  Tim  Johnson 

Environment,  Credit,  and  Rural  Development  Subcommittee 

House  Agriculture  Committee 

1301   Longworth 

Washington,  DC    20515 

Dear  Chairman  Johnson: 

The  information  provided  in  this  letter  is  for  the  hearing  record  on  the  May  4  hearing  conducting 
by  you  regarding  HR  3790. 

At  that  hearing,  four  rural  coops  in  North  Carolina  were  mentioned  as  specifically  having  problems 
with  cities  annexing  their  territory:  Pee  Dee,  Pitt  and  Green,  Rutherford,  and  Union.  Territorial  law 
in  North  Carolina  is  very  specific  regarding  electric  service  territory.  If  another  provider  disagrees 
with  a  city's  right  to  serve  a  customer  outside  its  city  limits,  then  that  provider  can  try  to  negotiate 
a  settlement  with  the  city.  If  negotiation  does  not  work,  then  that  provider  can  take  the  case  to 
court.  The  courts  interpret  the  application  of  the  territorial  law  to  the  specific  case  and  decide  who 
gets  to  serve  the  customer.    There  is  no  other  remedy  other  than  the  courts. 

Of  the  four  coops  mentioned,  only  one  has  taken  a  city  to  court  to  argue  the  right  to  serve  a 
customer.  Given  that  this  is  the  remedy,  it  would  not  appear  that  these  coops  have  had  problems 
with  cities  encroaching  on  their  territory. 

We  disagree  with  the  comments  of  the  rural  coops  at  the  hearing  and  disagree  that  North  Carolina 
is  a  state  where  state  law  is  insufficient.  The  coops  in  North  Carolina  obviously  believe  it  is 
sufficient,  because  they  have  not  tried  to  get  the  law  changed  in  the  last  30  years. 

We  believe  the  best  fate  of  this  bill  is  to  let  it  die  a  quiet  death. 

Sincerely, 


Alice  Garland 

Director,  Government  Affairs 


cc:         The  Honorable  Eva  Clayton 


Sening  Xortb  Carolina  Ls  Public  Power  Communities  Since  1965 

Electricities  of  North  Carolina.  Inc. 

North  Carolina  Eastern  Municipal  Power  Agency 

Nonh  Carolina  Municipal  Power  Agency  Number  1 

1 42"  Meadowwood  Boulevard   •    Raleigh.  Nonh  Carolina    •    2 
P.O  Box  29513   •    Raleigh.  Nonh  Carolina    •    27626-0513 
919  832-9924    •    FAX  919  839-8531 
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THE    EFFECT    OF    MUNICIPAL    TERRITORIAL    ANNEXATION 

ON 

THE  MINNESOTA  VALLEY  ELECTRIC  COOPERATIVE 

JORDAN,  MINNESOTA 

BT 

ROGER  W.  GECXLER,  GENERAL  MANAGER 

PRESENTED  BEFORE 
U.S.  HOUSE  AGRICULTURE  COMMITTEE 
SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT  •  RURAL  DEVELOPMENT 
CONGRESSMAN  TIM  JOHNSON,  SUBCOMMITTEE  CHAIR 

My  name  is  Roger  Geckler,  I  am  the  General  Manager  of  Minnesota 
Valley  Electric  Cooperative  (MVEC) ,  Jordan,  Minnesota. 

Organized  in  1937,  MVEC  presently  serves  some  17,000  members  in 
parts  of  nine,  mostly  rural  counties,  and  the  rapidly  expanding 
suburban  areas  just  southwest  of  Minneapolis.  The  Cooperative 
operates  over  2500  miles  of  distribution  lines,  has  a  plant 
investment  of  $35  million,  and  annual  revenues  of  approximately  $20 
million.  MVEC's  power  supplier  is  Cooperative  Power  Association 
(CPA),  which  is  owned  by  MVEC  and  16  other  distribution 
cooperatives  in  southern  and  central  Minnesota.  Our  electric  rates 
have  been  stable  since  1986,  but  the  economics  of  service  just  6 
members/mile  means  oar  retail  rates  are  generally  higher  than  the 
local  municipals  which  serve  about  60  customers  per  mile. 

Service  territories  in  Minnesota  are  governed  by  the  State  Public 
Utilities  Commission.  In  the  early  1970s',  MVEC  and  its  neighboring 
utilities  agreed  on  boundaries  and  submitted  them  to  the  PUC  for 
approval.  While  we  have  a  responsibility  to  provide  quality  service 
within  our  assigned  areas,  the  municipal  systems  have  the  right  to 
acquire  our  territory  within  their  city  limits  pretty  much  on 
demand.  As  the  city  limits  expand,  their  right  to  acquire  our 
territory  also  expands. 

In  1991,  the  City  of  Shakopee  acquired  over  500  customers  from  MVEC 
including  the  majority  of  our  valuable  commercial  industrial 
business.  As  a  result  the  Cooperative  lost  3ales  of  over  9,000,000 
kilowatt  hours/year  and  annual  revenue  of  $750,000. 

Furthermore,  Shakopee  confiscated  8  square  miles  of  the 
Cooperative's  service  territory,  currently  bare  ground,  within 
their  city  limits. 

While  the  acquisition  of  bare  ground  may  sound  harmless,  you  should 
know  this  is  prime  development  area,  and  that  there  are  several 
major  upgrades  in  the  local  public  highway  system  already  under 
construction  that  will  greatly  accelerate  growth  in  the  area;  as  a 
matter  of  fact  Shakopee  Public  Utilities  is  planning  a  new 
substation  to  serve  the  expanding  load. 
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The  City  has  had  some  opposition  to  this  new  substation  and,  in 
their  recently  released  "Spring  1994"  customer  newsletter,  Shakopee 
Public  Utilities  Commissioner,  James  Cooke,  stated  the  following, 
"This  (purchase  of  KVEC  service  territory)  was  important  to  us.  A6 
the  city  grows,  we  want  to  own  the  area  of  growth,  which  i3  the 
lucrative  part  of  supplying  power.  And  once  we  purchase  the  service 
area  we  have  to  be  able  to  service  it". 

Therefore  it  is  clear  the  motivation  for  Shakopee' 3  acquisition  was 
the  opportunity  for  growth,  unfortunately  it  was  at  the  expense  of 
MVEC's  membership. 

Incidentally,  you  should  know  that  Shakopee  had  the  opportunity  to 
purchase  this  same  territory  from  the  Cooperative  about  15  years 
ago  at  about  1/4  the  cost  that  they  ended  up  paying.  However,  while 
growth  was  imminent,  it  was  not  immediate,  therefore  they  elected 
to  postpone  their  investment  until  now.  If  there  was  ever  an 
example  of  "cherrypicking",  that  is,  taking  the  best  and  leaving 
the  rest,  the  Shakopee  acquisition  is  a  classic,  and  it  appears 
they  will  be  back  for  more. 

As  luck  would  have  it,  MVEC's  loss  of  customer  base  and  prime 
development  area  has  not  only  happened  in  Shakopee.  Since  1991,  our 
Cooperative's  service  territory  has  been  eroded  by  two  other 
municipal  acquisitions  resulting  in  the  loss  of  another  100 
existing  customers,  and  annual  KWH  sales  of  1,650,000  kilowatt 
hours,  representing  $130,000.  Again,  in  both  cases,  miles  and  miles 
of  prime  development  area,  which  is  MVEC's  future,  was  also  taken 
In  the  process . 

while  the  Cooperative  has  negotiated  the  best  settlements  it  felt 
possible,  there  is  absolutely  no  doubt  our  membership  has  suffered 
short  term  as  well  as  long  term  losses.  They  will  pay  higher 
electric  rates,  and  the  cities'  customers  will  pay  less.  There  are 

so^ori;    reasons     for    this: 

•  Our    legal    costs,    engineering   costs,    expert  witness    fees,    the 

PUC  hearing,  public  service  department  time,  court  reporter  time, 
etc.  totalled  more  than  $250,000.  In  addition,  the  acquisitions 
have  caused  a  monumental  amount  of  internal  labor.  The  frightening 
thing  is  that  the  majority  of  the  above  was  associated  with 
Shakopee,  and  I  am  told  we  were  really  just  getting  started  when 
that   settlement  was    reached. 

Tou   should  also   know  that  the  cities   hdv«   experienced   similar 
cost  as  MVEC,    therefore  the  big  loser  was  the  entire  community. 

«  The     formula    for    determining    compensation    on    existing 

customers  included  the  depreciated  value  of  our  plant,  integration 
expense,  and  loss  of  revenue  minus  expenses,  e.g.  wholesale  power 
cost,  etc.  However,  whereas  our  loss  is  forever,  the  formula  limits 
compensation   to    just   10  years- 
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■  Our  compensation  for  bare  ground  is  next  to  nothing.  The 
level  of  compensation  is  less  than  half  the  compensation  received 
for  existing  accounts,  and  is  only  payable  until  the  year  2001. 
Therefore,  in  the  event  a  load  is  added  in  the  year  1999,  MVEC '  s 
members  receive  a  paltry  12  months  of  benefit. 

-  MVEC  has  lost  a  good  deal  of  its  existing,  and  potential 
commercial/ industrial  base.  That  is  a  major  economic  loss  because 
commercial/industrial  accounts  are  generally  low  investment,  high 
usage  loads.  As  a  result  while  MVEC's  costs  per  customer  are  very 
competitive,  our  costs  per  KWH  are  accelerating. 

■  And  lastly,  these  acquisitions  will  negatively  impact 
wholesale  power  costs,  not  only  at  Mvec,  but  to  the  other  16 
distribution  systems  that  own  CPA  and  rely  on  it  for  their  power 
supply  requirements . 

Keep  in  mind  that  a  good  deal  of  CPA's  budget,  lixe  most 
utilities  is  fixed  expense,  and  that  economics  of  scale  are 
critical  to  controlling  unit  costs.  The  greater  the  sale,  the  lower 
t-.hpi  unit  costs.  And,  vice  versa,  the  lower  th«  aalea  the  higher-  the 
unit  cost. 

In  the  ShaJcopee  case,  the  CPA  systems  filed  a  claim  for  over 
46  million  (see  attached).  That  is  $2  million  greater  than  MVEC's 
total  claim:  Again,  they  agreed  to  a  short  term  settlement,  but  as 
related  earlier  in  my  testimony,  the  loss  of  sales  in  the 
acquisition  area,  will  increase  costs  for  all  our  customers  at  the 
end  of  the  line  forever. 

It  is  extremely  important  that  legislation  be  enacted  to  protect 
our  service  territories,  the  existing  membership  base  as  well  as 
"bare  ground" . 

Thank  you  for  the  privilege  of  submitting  testimony. 
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Cooperative  Wholesale  Power  Cost  Claim 

Agralite  $   134,156 

Brown  146 , 167 

Dakota  2,441,087 

Federated  175,117 

Frost -Benco-Wells  484,298 

Goodhue  198,585 

Lake  Region  490,708 

Mcieod  272,348 

Meeker  234,198 

Nobles  88 , 172 

Redwood  62,476 

Runestone  260,017 

South  Central  114,955 

Steams  595,192 

Steele  Waseca  305,691 

Todd  Wadena  %      231,682 

Total  $6,234,848 
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Kandiyohi  Co-op  Electric 
Power  Association 


1311  Hwv   "1  N  E 

Willmar.  Minnesota  56201-9804 

Telephone  (612)  235-1155 


The  Effect  of  Municipal  Territorial  Acquisition 

on 
KANDIYOHI  COOPERATIVE  ELECTRIC  POWER  ASSOCIATION 

by 

DAVID  J.  GEORGE.  MANAGER 

May  4.  1994 

Presented  before 

U.S.  House  Agriculture  Committee 

Subcommittee  on  Environment,  Credit  and  Rural  Development 

Congressman  Tim  Johnson,  Subcommittee  Chair 
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Kandiyohi  Co-op  Electric 
Power  Association 


1311  Hwv   "1  NE. 

Willmar.  Minnesou  56201-9804 

Telephone  1612)  :35-il55 


IMPACT  OF  MUNICIPAL  ACQUISITION 

Kandiyohi  Cooperative  Electric  Power  Association  is  a  small  rural 
electric  cooperative  located  west  central  Minnesota.  We  have 
7,000  services  and  an  investment  in  utility  plant  of 
$17,217,00.00. 

Our  service  territory  surrounds  the  city  of  Willmar,  Minnesota. 
Willmar  has  a  population  of  approximately  20,000  and  has  its  own 
municipal  utilities  commission.  Willmar  is  experiencing  rapid 
growth  and  has  over  the  years  been  expanding  its  corporate  limits 
into  our  Cooperative's  service  territory. 

The  impact  of  this  expansion  and  annexation  has  been  great  on 
Kandiyohi  Cooperative  Electric  since  the  growth  in  Kandiyohi 
county  has  occurred  in  the  area  surrounding  the  city  of  Willmar 
with  little  growth  in  the  rest  of  the  county.  Any  growth  that  the 
Cooperative  saw  was  taken  away  through  annexation  and  the  city 
exercising  its  authority,  through  state  law,  to  serve  all  loads 
within  its  city  boundaries.  This  leaves  only  zero  or  low  growth 
areas  for  the  Cooperative  to  serve  making  it  very  difficult  for 
Kandiyohi  Cooperative  Electric  Power  Association  to  remain 
competitive  and  a  viable  business  organization. 

Even  though,  we  are  compensated  for  the  loss  of  electrical  loads 
and  service  territory,  the  Cooperative  is  not  made  totally  whole 
because  we  have  lost  those  loads  AND  the  future  growth  of  those 
existing  loads  as  well  as  any  new  loads  that  may  locate  in  the 
lost  service  territory. 

The  impact  to  date  for  Kandiyohi  Cooperative  Electric  Power 
Association  due  to  territorial  loss  to  municipal  acquisition  by 
the  city  of  Willmar  are  as  follows: 


1976  Sixty-four  (64)  accounts 

Compensat  ion : 

Loss  Revenue  

Depreciated  Plant 


$29,850 
$27,346 


Total  $57,696 


Total  annual  lost  kilowatt  hour  sales  -  1,273,000 
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^  Kandiyohi  Co-op  Electric 
Power  .Association 


1311  Hwy   71  N  E. 

Willnw.  Mmnesoia  56201-9804 

Telephone  (612)  235-4155 


1981  Fifty-seven  (57)  accounts 

compensat  ion : 

Loss  Revenue  $22,774 

Depreciated  Plant  -  $21,030 
Engineering  Fees  --  $    633 

Total  $44,492 

Total  annual  lost  kilowatt  sales  -  513,307 


1990  One  Hundred  and  Thirteen  (113)  accounts 

Compensat  ion : 

Loss  Revenue  $673,084 

Depreciated  Plant  -  $  94,364 

Engineering  Fees  --  $   4,951 

Legal  Fees $  31,292 

MN  PUC  Expenses  $   6,780 

Total  $810,471 

Total  annual  lost  kilowatt  hour  sales  -  4,700,000 

The  total  annual  loss  of  kilowatt  hour  sales,  from  existing 
customers,  resulting  from  these  municipal  acguisitions  equals 
6,491,307  Kwh's.  This  does  not  take  into  account  the  loss  of 
future  customers  and  loads. 

I  have  also  enclosed  several  maps  and  articles  that  illustrates 
the  negative  impacts  of  municipal  acquisition.  All  of  these 
should  help  the  viewer  gain  a  better  understanding  of  what  has 
taken  place  at  this  cooperative.  The  enclosed  August,  1989 
"Kilowatt"  contains  a  good  history  and  the  impacts  on  Kandiyohi 
Cooperative  Electric  Power  Association  of  municipal  acquisition. 

I  thank  you  for  the  opportunity  to  provide  this  information  to 
you.  This  is  an  issue  that  can  mean  the  difference  between  being 
a  competitive,  viable  business  providing  services  to  the 
community  and  survival  as  a  business.  Again,  thank  you. 
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Statement  of 

Charles  B.  Gill 

Governor  and  Chief  Executive  Officer 

National  Rural  Utilities  Cooperative  Finance  Corporation 

Mr.  Chairman  and  Members  of  the  Subcommittee.   My  name  is  Charles 
B.  Gill  and  I  am  Governor  and  Chief  Executive  Officer  of  the 
National  Rural  Utilities  Cooperative  Finance  Corporation, 
commonly  referred  to  as  CFC .   On  behalf  of  the  1000  members,  I 
appreciate  the  opportunity  to  submit  this  statement  for  the 
record. 

We  strongly  support  H.R.  3790  the  Rural  Consumer  Protection  Act 
of  1994.   The  bill  promotes  fairness  and  would  help  ensure 
affordable  electric  rates  for  consumers  who  are  members  of  rural 
electric  cooperatives. 

Background 

It  would  perhaps  be  helpful  to  Members  of  the  Subcommittee  to 
give  some  background  on  CFC.   We  opened  our  doors  in  1969,  after 
leaders  in  the  rural  electric  program  felt  it  was  important  to 
develop  an  additional  source  of  private  market  financing  to 
supplement  the  Rural  Electrification  Administration  (REA),  an 
agency  within  the  U.S.  Department  of  Agriculture,  loan  program 
for  the  growing  capital  needs  of  America's  rural  electric 
systems . 


Mission  Statement 

Our  mission  is  a  simple  one: 

CFC  is  a  not-for-profit  cooperative  whose  mission  is  to  provide 
its  member  utility  systems,  through  their  unified,  collective 
strength,  an  assured  source  of  low-cost  private  capital  and  state 
of  the  art  financial  services. 

CFC's  role  is: 

•  To  provide  rural  electric  distribution  systems  with  an 
assured  source  of  capital  at  the  lowest  possible  cost  at 
whatever  level  is  required; 

•  To  provide  rural  electric  power  supply  systems  an  assured 
source  of  capital  and  where  possible,  add  economic  value  to 
market  entry  by  power  supply  systems; 

•  To  provide  resources,  as  required,  to  meet  the  evolving 
needs  of  the  rural  electric  program  for  capital  and 
financial  services; 

•  To  operate  and  maintain  CFC  in  a  manner  that  will  foster  and 
develop  cooperative  principles  of  organization  and 
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philosophy; 

•  To  foster  and  support  the  maintenance  and  strengthening  of 
the  common  goals  and  unity  of  purpose  of  the  rural  electric 
program;  and 

•  To  foster,  develop  and  protect  the  cooperative  form  of 
organization  in  the  utility  sector. 

CFC  -  PROVIDING  SUPPLEMENTAL  CAPITAL 
TO  RURAL  AMERICA 

National  Rural  Utilities  Cooperative  Finance  Corporation  (CFC) 
was  incorporated  as  a  private,  not-for-profit  cooperative 
association  under  the  laws  of  the  District  of  Columbia  in  April 
1969.   The  principal  purpose  of  CFC  is  to  provide  its  members 
with  a  source  of  financing  to  supplement  the  loan  program  and 
enhance  the  mission  of  the  Rural  Electrification  Administration 
(REA)  of  the  United  States  Department  of  Agriculture. 

CFC,  headquartered  in  Herndon,  Virginia,  makes  loans  primarily  to 
its  rural  utility  system  members  to  enable  them  to  acquire, 
construct  and  operate  electric  distribution,  generation, 
transmission  and  related  facilities.   Most  CFC  long-term  loans  to 
Utility  Members  have  been  made  in  conjunction  with  concurrent 
loans  from  REA  and  are  secured  equally  and  ratably  with  REA's 
loans  by  a  single  mortgage.   CFC  also  provides  guarantees  for 
tax-exempt  financing  of  pollution  control  facilities  and  other 
properties  constructed  or  acquired  by  its  members,  and,  in 
addition,  provides  guarantees  of  taxable  debt  in  connection  with 
certain  lease  and  other  transactions  of  its  members. 


History 

A  significant  gap  developed  in  the  mid-1960s  between  the  money 
available  for  REA  loans  and  the  actual  needs  of  the  program.   It 
had  become  apparent  that  some  alternative  source  of  capital  would 
have  to  be  found  if  the  rural  electric  cooperatives  were  to  meet 
their  service  obligation  to  their  rural  patrons. 

Through  the  efforts  of  the  National  Rural  Electric  Cooperative 
Association  (NRECA),  the  national  trade  association  representing 
rural  cooperatives,  a  26-member  Long-Range  Study  Committee  of 
program  leaders  was  appointed  to  make  an  in-depth  study  of  future 
financing  needs  and  to  formulate  rural  electric  viewpoints  and 
objectives . 

Attempts  to  interest  traditional  lenders,  including  established 
cooperative  finance  organizations,  in  providing  capital  to 
supplement  REA  funds  were  rebuffed.   As  a  result,  the  rural 
electric  systems  themselves  determined  that  the  only  reasonable 
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method  to  assure  the  availability  of  capital  and  relieve  some  of 
the  pressure  on  government  loan  programs  was  to  form  their  own 
organization  to  meet  their  needs. 

In  March  1969,  the  Final  Report  and  Recommendations  of  the  Long- 
Range  Study  Committee  was  presented  to  and  approved  by  the  rural 
electric  systems.   Essentially,  this  report  called  for  the 
establishment  of  a  supplemental  financing  program  to  be 
coordinated  through  an  independent,  cooperative  institution. 

In  July  1970,  an  "Invitation  to  Subscribe  to  Capital  Term 
Certificates"  was  mailed  to  all  rural  electric  systems  in  order 
to  initially  capitalize  the  new  finance  cooperative.   CFC  was 
launched  on  its  way  toward  becoming  a  full-service,  supplemental 
financing  institution  for  the  nation's  rural  electric 
cooperatives.   In  the  Rural  Electrification  Act  (as  amended),  CFC 
is  recognized  by  Congress  as  an  approved  lender. 

CFC  Today 

CFC's  1,040  members  as  of  April  15,  1994,  included  900  rural 
electric  Utility  Members,  virtually  all  of  which  are  consumer- 
owned  cooperatives,  71  service  members  and  69  associate  members. 
The  Utility  Members  included  834  distribution  systems  and  66 
generation  and  transmission  systems  operating  in  46  states  and 
U.S.  territories.   At  December  31,  1993,  CFC's  member  rural 
electric  systems  provided  service  to  about  70%  of  the  contiguous 
continental  land  territory  of  the  United  States,  serving 
approximately  12.2  million  consumers  representing  over  25  million 
ultimate  users  of  electricity  and  owned  approximately  $60.8 
billion  in  total  utility  plant. 

To  assist  yet  another  element  of  rural  America  which  has 
traditionally  financed  its  operations  through  the  REA  loan 
program,  the  Rural  Telephone  Finance  Cooperative  (RTFC)  was 
incorporated  as  a  private,  not-for-profit  cooperative  association 
in  the  state  of  South  Dakota  in  September  1987.   RTFC  is  a 
controlled  affiliate  of  CFC  and  was  created  for  the  purpose  of 
providing  financing  to  its  rural  telecommunication  members  and 
affiliates.   CFC  is  the  sole  source  of  funding  for  RTFC. 

Guaranty  Funding  Cooperative  (GFC)  was  organized  in  December  19  91 
as  a  private,  not-for-profit  cooperative  owned  by  its  member 
rural  electric  systems  and  CFC  to  provide  a  source  of  funds  for 
members  to  refinance  their  debt  to  the  Federal  Financing  Bank  of 
the  United  States  Treasury.   GFC  is  a  controlled  affiliate  of 
CFC. 

CFC's  primary  objective  as  a  cooperative  is  to  provide  its 
members  with  the  lowest  possible  loan  and  guarantee  rates. 
Therefore,  CFC  marks  up  the  cost  of  funds  obtained  from  the 
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capital  markets  only  to  the  extent  necessary  to  cover  its 
operating  expenses,  a  provision  for  loan  and  guarantee  losses, 
and  to  provide  for  margins  sufficient  to  preserve  interest 
coverage  in  light  of  CFC ' s  financing  objectives. 

CFC  can  be  described  in  many  ways.   It  is  a  private,  not-for- 
profit  cooperative.   It  is  an  independent  financing  institution 
whose  operations  are  focused  solely  on  meeting  the  unique  needs 
of  its  rural  utility  systems.   It  is  a  member-owned,  member- 
controlled  organization.   All  of  the  benefits  of  CFC ' s  operations 
are  specifically  returned  to  its  borrowers.   Any  margins 
remaining  after  all  operating  expenses  are  paid  are  returned  to 
its  members  on  a  patronage  basis.   Most  importantly,  CFC  has 
played  a  vital  role  as  the  primary  supplemental  lender  to  the 
government  loan  programs  offered  by  the  Rural  Electrification 
Administration.   In  brief,  it  is  a  cooperative  organization  in 
every  sense  of  the  word,  organized  and  controlled  by  its  member- 
systems  to  meet  a  need  that  was  previously  not  being  met. 

CFC's  Cooperative  System  Integrity  Fund 

So  as  you  can  see,  CFC  works  very  closely  with  rural  electric 
systems  and  is  naturally  very  concerned  about  their  continued 
economic  viability,  an  important  element  of  which  includes 
territorial  integrity. 

While  this  issue  has  been  around  for  many  years,  it  is  really  in 
the  past  decade  that  rural  electric  territory  has  become  more 
desirable  and  has  emerged  as  a  really  critical  concern.   Since 
much  of  CFC's  credit  commitment  to  the  industry  involves  loans 
for  a  35  year  period,  loss  of  a  cooperative's  revenue  producing 
base  threatens  the  very  heart  of  our  ability  to  provide  financing 
for  rural  electric  systems. 

CFC  has  never  denied  a  loan  based  on  a  threat  of  municipal 
electric  system  condemnation,  but  it  creates  great  uncertainty  in 
the  capital  marketplace  where  CFC  obtains  the  funds  for  its 
cooperative  loan  programs. 

On  June  1,  1986,  under  authorization  from  the  CFC  board,  the 
cooperative  system  integrity  fund  was  created  in  an  effort  to 
assist  those  systems  that  face  a  threat  to  their  territorial 
integrity. 

Briefly,  the  fund  is  supported  entirely  by  voluntary  donations 
from  member  systems.   The  fund  is  administered  by  a  committee 
comprised  of:  CFC  staff,  CFC  Board  members,  National  Rural 
Electric  Cooperative  Association  (NRECA)  staff,  NRECA  Board 
members  and  the  president  of  the  Rural  Electric  Statewide 
Managers  Association. 
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Any  rural  electric  system,  whether  or  not  a  CFC  member,  is 
eligible  to  apply  for  assistance.   Applications  for  assistance 
are  generally  granted  to  systems  or  statewide  associations  based 
on  the  following  criteria: 

a)  Defense  against  attempts  to  purchase  rural  electric  service 
area  by  a  non-co-op; 

b)  Defense  against  attempts  to  acguire  specifically  identified 
rural  electric  system  facilities  through  annexation  and/or 
condemnation; 

c)  Participation  in  court  cases  which  would  have  a  specific 
impact  on  a  rural  electric  systems 's  territorial  service 
rights ; 

d)  Participation  in  state  legislative  initiatives  for  purposes 
of  strengthening  the  territorial  integrity  of  rural  electric 
systems  or  protecting  the  rights  of  rural  electric  systems 
to  provide  appropriate  services;  and 

e)  Development  and  implementation  of  preventive  action  programs 
in  response  to  stated  or  clearly  recognized  threats  of 
acquisition  of  specific  territory  within  a  state  or  region. 

The  fund,  in  its  nearly  eight  years,  has  made  82  of  its  136 
grants  to  rural  electric  systems  battling  with  municipal  electric 
systems  for  the  right  to  serve  certain  territory. 

Listed  below  are  some  brief  examples  of  the  heavy  handed  tactics 
municipal  electric  systems  have  used  in  acquiring  territory  and 
illustrations  of  where  the  Cooperative  System  Integrity  Fund  has 
supported  the  rural  electric  systems. 

Case  #1  -  Illinois 

The  Town  of  Hanover,  Illinois  advised  consumers  in  territory 
served  by  Jo-Carroll  Electric  Cooperative  that  they  must  accept 
electric  service  from  the  Town  if  they  are  to  be  connected  to  the 
central  water  and  sewer  systems.   This  has  raised  some  potential 
federal  anti-trust  concerns.   Other  co-ops  in  Illinois  face  a 
similar  threat. 

Case  #2  -  Indiana 

Northeastern  REMC  has  an  ongoing  battle  with  Columbia  City.   The 
City  annexed  a  shopping  center  and  is  currently  attempting  to 
pick  off  several  different  residential  areas. 

It  is  likely  that  the  latest  dispute  will  end  up  in  court,  which 
as  we  all  know  is  an  expensive  proceeding.   Northeastern  is  a 
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strong  well-managed  system  that  provides  reliable  service  to  its 
consumer-owners.   A  grant  of  $78,000  in  matching  funds  was  made 
to  Northeastern  REMC . 

There  is  no  justification  for  the  municipal-owned  system  to  take 
over  this  territory  in  a  hostile  manner. 

Case  #3  -  Wisconsin 

The  village  of  Cashton  annexed  an  industrial  park  that  Vernon 
Electric  Cooperative  has  served  since  the  early  1950s.   A  new 
customer  was  moving  into  the  area.   Under  Wisconsin  law,  the 
utility  (Vernon  Electric)  that  had  been  serving  the  area,  could 
continue  to  service  this  new  customer.   A  village  referendum 
supported  the  co-op  but  still  the  city  insisted  on  serving  the 
new  customer. 

Here  we  have  a  case  in  which  the  municipal  electric  system 
ignored  the  will  of  the  people. 

Industrial  loads,  because  of  their  concentrated  use  of  large 
amounts  of  power,  are  particularly  attractive  targets.   Losses  of 
this  type  of  customer  really  put  pressure  on  residential  rates. 

Case  #4  -  Kentucky 

The  city  owned  municipal  electric  system  in  Bardstown,  Kentucky 
sought  to  provide  electric  service  to  an  area  that  is  currently 
served  by  Salt  River  Electric  Cooperative  Corporation. 

The  area  in  question  is  in  Salt  River's  service  territory  as 
certified  by  the  Kentucky  Public  Service  Commission  (PSC).   The 
municipal  claims  that  it  is  not  regulated  by  the  PSC. 

In  a  partial  judgment,  the  court  ruled  that  Salt  River  has  the 
dominant  right  to  serve  the  area  and  will  have  a  similar  right  to 
serve  new  users  within  that  area.   The  City  is  continuing  the 
legal  battle. 

The  matching  grant  for  Salt  River  was  $20,000. 

As  these  cases  clearly  demonstrate,  municipal  electric  systems 
have  been  very  aggressive  in  "cherry  picking"  the  most  desirable 
service  territory  from  rural  electric  systems.   There  is  a  basic 
unfairness  to  the  hostile  condemnation  of  territory.   Our  members 
pioneered  the  trail,  built  the  infrastructure  when  no  one  else 
would,  and  now  that  we've  had  the  good  fortune  to  see  some 
growth,  the  municipal  electric  systems  march  in  and  take  our  best 
areas  from  us. 

This  begins  the  domino  effect  of  causing  rates  to  increase  for 
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the  consumers  that  remain.   On  average,  our  consumers  already  pay 
significantly  higher  costs  for  their  electric  service. 

NRECA/CFC  Joint  Study  on  Territorial  Integrity 

In  1990,  we,  along  with  NRECA,  formed  a  joint  committee  to  study 
the  issue  of  territorial  integrity. 

In  that  study,  we  found  that  rural  electric  systems  suffered 
serious  losses  in  recent  years. 

The  findings  of  that  study  portrayed  a  real  problem  exists  with 
the  potential  to  be  even  more  devastating  if  allowed  to  continue 
unabated. 

The  loss  of  electric  service  territory  through  municipal  electric 
system  annexation  is  considered  to  be  a  serious  problem  in  at 
least  17  states.   Documented  annual  revenue  losses  to  rural 
electric  systems  have  been  substantial  and  are  expected  to 
sharply  increase.   The  costs  of  defending  or  litigating 
territorial  rights  is  also  of  growing  concern. 

Impact  of  Lost  Territories 

Loss  of  service  rights  within  territory  annexed  by  a  municipality 
has  impact  far  beyond  the  immediate  loss  of  the  system's  revenue 
base : 

1.  There  will  be  a  loss  to  the  future  revenue  stream  from  both 
those  customers  immediately  lost  and  those  which  could  be 
expected  to  be  added  in  the  lost  territory. 

2.  This  loss  of  potential  growth  can  create  a  "death  spiral" 
effect,  leaving  the  remaining  members  with  higher  rates  to 
pay  a  greater  share  of  both  distribution  and  generating 
costs . 

3.  The  specter  of  losing  growth  territory  substantially  affects 
the  willingness  and  ability  of  cooperatives  to  develop  new 
industry  and  community  services. 

4.  The  ability  to  develop  long-range  system  improvement 
planning  is  severely  impaired. 

5.  Inability  to  adequately  defend  and  maintain  growth 
territories  can  contribute  to  a  negative  view  of  rural 
electric  systems  by  rating  agencies  and  public  investors. 

Let  us  not  forget  that  we  are  owned  by  our  consumer-members. 
There  are  no  profits.   Any  excess  margins  are  returned  to  our 
members.   We  reject  the  appeal  that  municipal  electric  systems 
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are  "consumer-owned."   That  is  akin  to  saying  that  the  Pentagon 
is  consumer-owned.   They  are  a  governmental  entity  with  access  to 
tax-exempt  financing  seeking  to  use  their  powers  to  the  detriment 
of  many  rural  residents. 

I  know  of  no  other  business  in  this  country  that  is  subjected  to 
seizure  of  assets  by  governmental  entities  solely  for  the  purpose 
of  increasing  their  business  with  no  regard  for  the  public  good. 
This  is  not  similar  to  an  eminent  domain  issue  where  placement  of 
a  highway  is  at  stake.   They  are  arbitrarily  seizing  assets 
thereby  increasing  costs  to  the  remaining  rural  electric  members. 
Where  is  the  fairness  here? 


Mr.  Chairman  and  members  of  the  Committee,  it  is  for  all  these 
reasons  we  strongly  support  H.R.  3790.   This  bill  in  no  way 
infringes  on  the  ability  of  municipalities  to  annex  territory. 
It  merely  interjects  some  much  needed  fairness  into  the  process 
when  a  city  owned  power  company  seeks  to  condemn  rural  electric 
system  service  territory  in  a  hostile  manner. 

The  bill  allows  for  impartial  third  party  to  determine  which 
electric  distributor  could  best  serve  the  public  interest. 

We  urge  the  subcommittee  to  act  quickly  and  favorably  on  this 
much  needed  legislation. 

We  thank  you  for  the  opportunity  to  present  this  testimony. 
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SOUTH    CAROLINA 


ASSOCIATION  OF  MUNICIPAL 
POWER    SYSTEMS 


May    16,    1994 


The  Honorable  Tim  Johnson 
United  States  House  of  Representatives 
1301  Longsworth  House  Office  Building 
Washington,  DC  20515 

Dear  Congressman  Johnson: 

This  letter  is  to  register  the  South  Carolina  Association  of 
Municipal  Power  System's  opposition  to  H.  R.  3790.  I  request  that 
this  letter  be  submitted  for  inclusion  in  the  official  written 
testimony  of  the  House  Agriculture  Subcommittee  on  Environment, 
Credit  and  Rural  Development  hearing  of  May  4,  1994. 

It  is  our  understanding  that  specific  electric  cooperatives  in 
South  Carolina  were  mentioned  in  these  hearings  as  having  serious 
problems  with  municipalities  over  disputed  territory.  To  set  the 
record  straight,  the  twenty-one  cities  that  comprise  the  SC 
Association  of  Municipal  Power  Systems  have  tried  for  years  to 
negotiate  territory  with  all  electric  suppliers  in  the  state  of 
South  Carolina.  The  cooperatives  have  been  unwilling  to  negotiate 
in  good  faith,  relying  instead  on  a  federal  solution  to  this  state 
problem. 

The  preemption  of  a  state  issue  of  annexation  by  federal 
legislation  is  not  in  the  best  interest  of  efficient  service  to 
utility  customers.  We  hope  that  any  legislation  recommended  by 
your  subcommittee  will  not  contain  restrictions  on  the  annexation 
laws  of  individual  states. 


Sincerely, 


& /& 


'&e<_ 


Miriam  0.  Hair 
Executive  Director 


MOH/vm 


1529  Washington  Street 


P.  O.  Box  12109 


Columbia,  S.  C.  29211 


(803)  799-9574 
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Dale  Hendrickson,  Manager 
Todd-Wadena  Electric  Cooperative 
Wadena,  Minnesota 


TESTIMONY  FOR 


U.S.  House  of  Representatives 
Committee  on  Agriculture 
Subcommittee  on  Environment,  Credit, 
and  Rural  Development 


May  4,  1994 
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Todd-Wadena  Electric  Cooperative 

EAST  HIGHWAY   10        •        P.O.  BOX   431        •        WADENA.  MINNESOTA   56482 
TELEPHONE  218-631  3120  or  800-321  8932 


Todd-Wadena  Electric  Cooperative  (TWEC)  is  a  distribution 
electric  cooperative  located  in  west-central  Minnesota,  170 
miles  northwest  of  Minneapolis-St.  Paul.  We  are  a  cooperative 
of  average  size  in  Minnesota,  consisting  of  6,300  members  and 
about  2,000  miles  of  distribution  line.  We  have  yearly  operating 
revenue  of  about  7.7  million  dollars  and  wholesale  power  costs 
from  our  power  supplier,  Cooperative  Power,  of  4.3  million  dollars. 

TWEC  has  service  territory/condemnation  disputes  with  the 
Cities  of  Wadena  and  Staples.  TWEC's  residential  and  commercial 
retail  rates  are  60%-90%  higher  than  the  City  of  Wadena.  Our  retail 
rates  at  the  City  of  Staples  are  competitive  for  commercial  loads 
but  are  3  0%  higher  than  their  residential  rates.  (Attachments  1.1 
&  1.2  show  rate  differentials  for  both  residential  and  commercial 
consumers.)  The  residential  rate  differentials  are  due  primarily  to 
the  inequalities  of  the  Western  Area  Power  Administration  (WAPA) 
power  distribution  in  our  region,  and  that  municipals  design  their 
residential  rates  very  low  at  the  expense  of  their  commercial  rates. 
Also,  there  are  inherent  advantages  that  investor-owned  and  municipal 
utilities  have  in  serving  high  load  density  areas. 

TWEC  is  fortunate  to  receive  about  3  0%  of  our  wholesale 
power  from  WAPA.  The  Cities  of  Staples  and  Wadena,  with  whom  TWEC 
has  service  territory  issues,  receive  about  30%  and  80%, 
respectively.  TWEC  also  has  much  higher  supplemental  rates  than 
our  neighboring  utilities.  We  offset  some  of  the  rate  difference 
by  having  a  long  established,  effective  load  management  program. 
Staples  and  Wadena  municipalities  are  both  located  on  Highway  10, 
a  heavily  traveled,  four-lane  highway  running  from  Minneapolis  to 
Fargo,  North  Dakota.  I  will  first  address  the  service  territory 
problem  with  the  City  of  Wadena. 


Forty-seven  TWEC  residential  consumers  petitioned  to  the  City 
of  Wadena  in  1989  to  receive  municipal  electrical  service.  The 
City  Council  then  requested  TWEC  to  prepare  an  acquisition  price 
that  was  acceptable  to  the  Cooperative. 

TWEC  hired  Dennis  R.  Eicher  of  Power  Systems  Engineering 
(PSE) ,  Madison,  Wisconsin,  to  establish  a  court-ready  acquisition 
price  based  on  established  court  cases  in  Minnesota.  (The  detail 
of  the  acquisition  price  is  shown  on  Attachment  2.1.)  TWEC  is 
asking  for  compensation  of  $123,866  based  on  1989  annual  sales  of 
500,000  kilowatt-hours  (kwh) . 
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We  also  asked  for  compensation  due  to  Cooperative  Power's 
other  16  member  systems  of  $139,938,  or  a  total  of  $263,804.  This 
price  does  not  include  compensation  for  future  load  growth  because 
the  residential  load  is  existing  and  has  very  small  growth 
potential  in  the  immediate  area. 


The  service  territory  problem  at  Staples  also  occurred  in 
1989.  The  Staples  City  Council  sent  a  letter  directly  to 
Todd-Wadena  Electric  Cooperative  asking  for  an  acquisition 
price  for  an  industrial  area  served  by  TWEC.  The  territory 
represents  11%  of  our  total  annual  load. 

The  affected  consumer  base  includes  six  large  power 
industrial  loads  representing  8.5  million  in  annual  kwh  sales. 
The  remaining  consumer  base  involves  144  residential  accounts, 
small  commercial,  irrigation  and  seasonals,  totaling  3  million 
in  annual  kwh  sales. 

TWEC  asked  for  compensation  of  $2,667,010  based  on  11.5 
million  annual  kwh  sales  (See  Attachment  2.2).  We  also  asked  for 
compensation  due  Cooperative  Power's  other  member  systems  of 
$3,073,783,  for  a  total  of  $5,740,793.  This  proposal  included 
future  sales  figures  because  of  significant  industrial  growth 
potential. 


To  date,  TWEC  has  received  a  counter  offer  from  the  City  of 
Wadena  which  was  turned  down  by  our  Board  of  Directors.  The  counter 
offer  did  not  follow  any  state  or  court  established  guidelines. 
Staples  has  not  responded  at  all  to  our  proposal. 

In  summary,  Todd-Wadena  Electric  Cooperative  has  two  typical 
service  territory  issues  which  could  be  detrimental  to  our  member- 
consumers  if  the  loads  were  lost.  At  this  time,  the  municipals 
recognize  the  distribution  costs  because  of  the  established  court 
cases  in  Minnesota  and  the  enforcement  of  the  Minnesota  Public 
Utilities  Commission  (MPUC) .  They  do  not  recognize  the  generation 
&  transmission  costs  which  are  addressed  in  the  TWEC  proposals. 
It  is  very  important  that  these  costs  be  recognized  so  that 
stranded  capital  investment  is  accounted  for  at  the  distribution, 
generation  and  transmission  levels,  if  a  buyout  or  takeover 
occurred. 
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At  this  time  municipals  are  using  "quick  take"  condemnation 
to  acquire  territory  served  by  electric  cooperatives  through  the 
court  system.  Municipals  are  by-passing  the  MPUC  which  has  the 
authority  to  administrate  and  rule  on  service  territory  issues  as 
mandated  by  the  Minnesota  State  legislature. 

Todd-Wadena  Electric  Cooperative  is  just  one  of  many 
electric  cooperatives  in  the  United  States  with  service  territory 
problems.  It  is  vital  that  we  preserve  existing  loads,  developed 
and  served  by  co-ops  for  fifty-plus  years.  It  is  certainly  to 
Todd-Wadena  Electric  Cooperative's  best  interest  to  continue 
serving  our  consumer  loads.  If  a  hostile  take-over  cannot 
be  prevented,  the  Cooperative  should,  in  all  fairness,  receive 
just  compensation  for  distribution,  generation  and  transmission 
related  losses. 


Sincerely  yours, 

Dale  Hendrickson 

General  Manager 

Todd-Wadena  Electric  Cooperative 
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RETAIL  RATE  SURVEY 


JUNE,  1993 


Cooperative  Power  Association 
Planning  and  Rates  Division 
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June  4,  1990 


Mr.  Dale  Hendrickson,  General  Manager 
Todd  Wadena  Electric  Cooperative 
Highway  10  East,  P.O.  Box  431 

Subject:  Proposed  Acquisition  by  City  of  Wadena 


P5E_ 
POWER 
5Y5TEM 

ENOINEErtlMG 

300  COOSSTOWN  MALL 
17565CENTRALAVE..  N.E. 
HAM  LAKE.  MN    55304 
512/434-6313 


Oear  Dale: 

I  have  made  a  preliminary  estimate  of  the  appropriate  acquisition  price  for 
the  area  which  the  City  of  Wadena  proposes   to  purchase. 

The  calculations  for  the  appropriate  compensation  to  TWEC  have  been  made  in 
accordance  with  the  methodology  adopted  by  the  Commission  in  the 
Renville--Sibley  versus  Olivia  and  Peoples  versus  Rochester  cases  using  a  Test 
Year  of  January  1  to  December  31,  1989.  The  following  summarizes  the  appro- 
priate acquisition  price. 


Compensation  Due  TWEC 

1.  Original   Cost  Less  Depreciation 

a.  Original    Cost    (Exhibit  A) 

b.  Accumulated  Depreciation 

(Exhibit  A) 

c.  Net  Plant 

2.  Loss  of  Revenue 

a.  Existing  Sales   (Exhibit  B) 

b.  Future  Sales  Growth 

c.  Total 

3.  Integration  Expense  (Exhibit  C) 

4.  Other  Factors 

a.  Residual  Capacity  Charges 

from  CP  (Exhibit  0) 

b.  TWEC's  Share  of  CP's  Net 

Loss  of  Revenue 
(Existing  Sales) 
Exhibit  E) 

c.  TWEC's  Share  of  CP's 

Loss  of  Revenue 
(Future  Sales  Growth) 

d.  Subtotal 


$32,513 
16,229 


$66,670 


$16,284 

$66,670 
$19,800 


Net 


$16,253 

4,859 
1/ 
Subtotal 


21.112 
$123,866 


1/  For  purposes  of  settlement  discussions  with  the  City  of  Wadena,  we  have 
not  included  a  compensation  value  for  future  load  growth. 


MADISON,  wi 


HAW  LAKE,  MN 


GREEN  BAY.  WI 


ALEXANDRIA.  MN 
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8.  Compensation  Due  CP's  Other  16  Members 

1.  Existing  Sales  (Exhibit  F)        $139,938 

2.  Future  Sales  Growth  1/ 

3.  Subtotal  $139,938 
C.  Summary 

1.  Compensation  Due  TWEC  $123,866 

2.  Compensation  Due  CP's  Other  16  Members         139,938 
3-  Total  $263,804 

Please  feel  free  to  call  should  you  have  any  questions. 

Very  truly  yours, 


Dennis  R.  Eicher,  P.E. 


sjb/MN0859002 

cc:  Mr.  Harold  LeVander 

Mr.  Luther  Nervig 

Mr.  Vern  Carlson 

Mr.  Ade  Mussel! 


Attachment  2.1 


303 


TODD  WADENA  ELECTRIC  COOPERATIVE 

PROPOSED  ACQUISITION  8Y  CITY  OF  STAPLES 

RESPONSE  TO  CITY  DATA  REQUEST  OCTOBER  4,  1989 

14.   Q.   Indicate  the  price  you  would  expect  if  the  facilities  in  the  areas 
indicated  are  acquired  by  the  City  of  Staples. 

A.  A  preliminary  estimate  of  the  acquisition  price  which  TWEC  would 
expect  if  the  area  and  facilities  were  to  be  acquired  by  the  City 
based  on  the  Renville-Sibley  vs.  Olivia  methodology  is  provided 
below: 

A.   Compensation  Due  TWEC 

1.  Original  Cost  Less  Depreciation!/ 

a.  Original  Cost  S  385,837 

b.  Depreciation  65,891 


c. 


Net  Plant  S  319,946 


2.  Loss  of  Revenue?/ 

a.  Existing  Sales  SI, 510, 232- 

b.  Future  Sales  298.435 

c.  Subtotal  1,808,667 

3.  Integration  Expense3-/  176,414 

4.  Other  Factors 

a.  Residual  Capacity  Charges 

from  CPi/  $  270,913 

b.  TWEC's  Share  of  CE's  Net 

Loss  of  Revenue^/ 

(Existing  Sales)  75,897 

c.  TWEC's  Share  of  CB's  Net 

Loss  of  Revenue^/ 

(Future  Sales)  15.173 

d.  Subtotal  361.983 

5.  Total  J2.667.010 


Note:     This   information   is  privileged  and  provided  solely  for 
settlement  discussion  purposes. 


1/     See  Attachment  Nos.    4   and  5. 

%/     See  Attachment  Nos.    14A  and    148. 

f/     See  Attachment  No.   8.     Add   520,000   for  other  miscellaneous   expense  such   as 

dead  ends,   coordination  of  transfer,    removal    of  load  management  equipment, 

unrecovered  rebates,    etc. 
4/     See  Attachment  No.    14C. 
5/     See  Attachment  No.    140. 
%J     See  Attachment  No.    14E. 

Attachment  2.2 
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TODD  WADENA  ELECTRIC  COOPERATIVE 

PROPOSED  ACQUISITION  BY  CITY  OF  STAPLES 

RESPONSE  TO  CITY  OATA  REQUEST  OCTOBER  4,    1989 

(Continued) 

8.  Compensation  Que  CP's  Other  16  Members 

1.  Existing  Sales!/  $2,561,660 

2.  Future  Sale?^/  512,123 

Total  $3,073,783 
C.   Summary 

1.  Compensation  Due  TWEC  $2,667,010 

2.  Compensation  Due  CP's  Other  16  Members  3,073,783 
3-   '                        Total  $5,740,793 


7/  See  Attachment  No.  14F. 
8/  See  Attachment  No.  14'G. 


Attachment  2.2 
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American  Public  Power  Association 

2301  M  Street.  N.W 
Washington.  DC  200: 
202/467-2900 

May  18,  1994 

Representative  Tim  Johnson 
Chairman 

Subcommittee  on  Environment. 
Credit  and  Rural  Development 
1301  Longworth  House  Office  Building 
Washington.  DC  20515 

Dear  Chairman  Johnson: 

I  want  to  express  my  appreciation  for  the  thorough  job  you  and  the  members  of  your 
committee  did  in  examining  the  issue  of  preempting  state  service  territory  laws  at  the 
May  4.  1994,  hearing  on  H.R.  3790.  I  thought  the  testimony  given  at  the  hearing  was 
interesting,  the  questioning  by  members  of  the  committee  probing,  and  the  responses 
to  those  questions  revealing. 

There  were,  however,  a  number  of  issues  raised  during  the  hearing  that  should  be 
highlighted  or  clarified.  Therefore.  I  request  that  this  letter  be  placed  in  the  record  of 
the  hearing. 

I.  NO  CREDIBLE  EVIDENCE  WAS  PRESENTED  INDICATING  NEED 

FOR  FEDERAL  FIX 

Supporters  of  H.R.  3790  presented  no  credible  evidence  that  demonstrates  a  need  to 
provide  rural  electric  cooperatives  with  federal  protection  against  loss  of  sen  ice 
territory  not  enjoyed  by  other  segments  of  the  industry.  While  the  co-ops  attempted 
to  use  anecdotal  evidence  to  manufacture  a  crisis,  none  provided  any  evidence  that  a 
single  co-op's  viability  has  been.  is.  or  will  be  threatened  by  municipal  acquisition  of 
its  territory  and  facilities.  Nor  was  it  shown  that  any  municipal  acquisition  of 
territory  or  facilities  has  placed  any  federal  loans  in  jeopardy. 

The  irrefutable  fact  is  that  co-ops  are  the  fastest  growing  segment  of  the  electric 
utility  industry.  Moreover,  even  without  federal  territory  protection.  REA  in  its 
annual  report  and  budget  request  says  the  future  is  bright  for  co-ops  and  anticipates 
customer  growth  of  over  500,000  in  the  next  two  years. 

REA  Administrator  Wally  Beyer  supported  this  case  in  his  testimony  before  the 
committee:    "REA  is  a  classic  example  of  a  federal  success  story."  Public  power 
agrees  wholeheartedly  with  that  assessment. 


306 


Jim  Roberts  NRECA's  current  president,  was  a  co-chairman  of  the  APPA/NRI-X'A  lask  force 
Oil  I  erritoria]  Disputes  which  concluded  in  I'JXX  that  it  is  not  possible  to  fashion  a  universal 
solution  to  the  issue.   "'Solutions  must  be  created  on  a  ease-by-case  basis."  the  report  stated.  A 
copj  of  the  complete  report  is  attached. 

II.  REA/CFC  TERRITORY  REPORT  FLAWED 

Proponents  of  ll.R.  3790  cite  a  study  done  by  the  National  Rural  Electric  Cooperative 
Association  and  the  Cooperative  finance  Corporation  in  1990  as  evidence  of  serious  past 
economic  losses  because  of  territorial  annexations  by  municipalities.  The  report  is  flawed  in 
many  respects  and  neither  the  numbers  cited  in  the  report  nor  conclusions  based  on  them 
withstand  close  examination: 

•  The  data  is  based  on  a  survey  of  distribution  managers  estimating  customer  loss 
and  forecasting  expected  losses  in  the  future. 

•  It  is  not  clear  that  reported  consumer  losses  were  due  solely  to  territorial 
annexation  or  other  factors  such  as  demographic  changes.  Rural  America  lost 
population  in  the  1980s. 

•  Compensation  for  losses  is  not  taken  into  account. 

•  Credible  data  (i.e.  not  based  solely  on  estimations  or  predictions)  show  that  co- 
ops enjoyed  significant  gains  in  load  growth,  customers  and  operating  revenues 
during  the  same  time  period. 

Not  mentioned  by  proponents  of  H.R.  3790  is  the  report's  finding  that  cooperatives  themselves 
did  not  rank  annexation  anywhere  near  the  top  of  the  list  of  "most  serious"  problems  facing 
them. 

III.  CO-OPS  ARE  FULLY  COMPENSATED  FOR  ACTUAL  TAKINGS 

Co-op  witnesses  testified  that  the  compensation  received  for  takings  did  not  adequately 
compensate  for  losses.  However,  what  they  consider  adequate  compensation  can  best  be 
described  as  excessive  charges  calculated  to  price  co-op  territory  out  of  the  marketplace. 

•  In  Kansas,  co-ops  backed  state  legislation  calling  for  a  35-year  payment  period,  far 
beyond  any  semblance  of  fair  market  value  for  existing  facilities. 


• 


In  Missouri,  co-ops  sponsored  legislation  calling  for  400  percent  compensation  for 
sales  revenues  over  the  past  12  months,  plus  payment  for  physical  facilities. 

In  Colorado,  legislation  sought  by  the  co-ops  called  for  payments  amounting  to  25 
percent  of  gross  revenues  collected  from  existing  customers,  and  5  percent  of  gross 
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revenues  collected  from  any  new  customers  locating  in  the  annexed  area  for  a  10-year 
period. 

States  laws  do  vary,  but  at  a  minimum  they  account  for  the  value  of  the  property  in  question,  plus 
consequential  and  severance  damages  resulting  from  separation  from  the  co-op  system.  In 
addition,  they  often  include  payment  to  compensate  for  lost  revenues  for  some  specific  period  of 
time. 

Sometime,  the  payment  includes  "lost  revenues"  for  undeveloped  territory  -  called  bare 
ground  -  even  if  the  development  would  not  have  occurred  absent  municipal  annexation.  While 
the  Constitution  clearly  requires  compensation  for  a  taking,  it  does  not  mandate  payment  for 
speculative  lost  profits  from  nonexistent  customers. 

IV.  MUNICIPALS  DO  NOT  HAVE  "UNREGULATED"  POWER  TO  TAKE 
TERRITORY 

Despite  co-ops  claims  to  the  contrary,  every  state  in  the  country  has  enacted  legislation  and/or 
established  through  commission  or  court  decisions  ground  rules  to  be  used  to  determine  which 
utility  serves  which  customers.  The  procedures  vary,  but  each  has  been  carefully  considered  and 
adopted  consistent  with  democratic  principles. 

For  example,  in  Colorado,  landowners  residing  in  an  area  eligible  for  annexation  must  petition  a 
city  for  inclusion  within  the  municipality.  At  least  50  percent  of  the  landowners  residing  in  a 
designated  area  must  approve  the  proposed  annexation.  The  local  governing  body  must 
determine,  at  a  hearing,  that  a  community  of  interests  exists  between  the  area  proposed  to  be 
annexed  and  the  annexing  municipality  and  that  the  area  is  urban  or  will  be  urbanized  in  the  near 
future. 

Not  all  annexation  attempts  are  successful.  In  April  of  this  year,  residents  of  Rice  Lake, 
Wisconsin  rejected  the  annexation  of  three  businesses,  which,  as  in  most  cases  involving 
annexation,  requested  municipal  service. 

V.  LOW  DENSITY  DOES  NOT  CAUSE  HIGH  CO-OP  RATES 

Co-ops  testified  that  because  the  service  territories  of  cooperatives  are  less  densely  populated, 
their  customers  must  pay  higher  rates.  Moreover,  they  testified,  loss  of  customers  through 
annexation  and  condemnation  aggravates  this  problem  by  relegating  co-op  service  to  only  sparse 
areas.  In  fact,  NRECA's  own  study  and  REA's  data  reveal  that  density  has  little  to  do  with  cost 
of  service. 

The  attached  chart  lists  the  co-ops  with  the  most  dense  service  territories  (more  than  three  times 
the  national  average  for  co-ops)  and  clearly  shows  that  even  co-ops  with  the  most  dense  loads 
have  higher  than  average  costs. 
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Moreover,  NRE(  A  reported  in  1993  that  "co-ops  with  lower  than  10.000  members  have  higher 
distribution  costs  regardless  of  density." 

ittached  is  a  chart  which  compares  measurements  of  public  power  systems  and  rural 
electric  cooperatives  and  shows  that  the  principal  difference  in  costs  is  higher  power  supply 
expenses  lor  cooperatives. 

According  to  NRECA.  two-thirds  of  rural  electric  cooperatives  have  higher  rates  than  their 
neighboring  utilities.  NRECA  1992  numbers  show  that  313  systems  had  rates  more  than  15% 
higher  than  those  of  their  neighboring  utilities. 

Rates  are  important.  Americans  pay  more  than  $185  billion  annually  for  electricity.  This  means 
that  about  $2,000  in  electricity  costs  flows  through  to  the  average  American  household  in  the 
form  of  direct  service  and  production  of  goods  and  services  they  consume.  Each  dollar  that  goes 
to  the  electric  bill  decreases  the  discretionary  income  of  a  family,  increases  the  cost  of  running 
local  governments,  adds  to  the  prices  charged  by  retail  merchants,  and  limits  the  ability  of  a  U.S. 
manufacturer  to  compete  with  goods  abroad. 

Public  power  helps  hold  down  those  costs.  Rates  of  rural  electric  cooperatives  are  17  percent 
higher  than  rates  of  public  power  utilities. 

Charles  B.  Gill,  Governor  and  CEO  of  the  National  Rural  Utilities  Cooperative  Finance 
Corporation,  has  declared: 

Some  say  we  can't  be  competitive  because  of  all  the  detriments  we  have  —  the  density. 
the  areas  we  serve.  Well.  Eve  been  in  the  program  30  years  and  when  I  started,  the 
majority  of  our  rates  were  competitive  and  had  rates  below  the  utility  companies.  What 
happened?  First,  the  average  distribution  level  soared  from  the  mid-60s  until  now. 
Second,  we  have  excess  generating  capacity  which  was  created  by  misguided  judgments 
of  our  power  needs.  And  the  IOUs  ran  into  a  very  unfavorable  regulatory  climate  and 
have  been  restrained  from  increasing  their  rates.  We  would  be  more  competitive  today  in 
more  states  if  regulators  would  provide  the  IOUs  with  the  rate  increases  they  have 
requested. 

Mr.  Gill  also  observed  about  the  1990s  and  2000s:  "The  issue  to  build  or  buy  will  become 
important.  It  may  well  be  that  buying  is  the  better  transaction.  But  I  still  think  we  have  this 
political  and  philosophical  preference  for  ownership  that  forces  us  to  rationalize  and  justify  plant 
ownership,  when  other  alternatives  may  be  more  economic." 

VI.        THE  SYSTEM  IS  NOT  BROKE  AND  ARBITRATION  IS  NOT  THE 
ANSWER 

Co-ops  testified  that  the  current  system  of  state  territorial  laws  is  broken  and  that  federal 
preemption  forcing  states  to  adopt  arbitration  to  settle  disputes  is  the  required  fix. 
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Putting  aside  earlier  arguments  that  the  co-ops  have  failed  to  provide  any  evidence  that  a  single 
co-op"s  viability  is  threatened  by  annexation,  it  is  interesting  to  note  that  the  cases  cited  by  the 
co-ops  were  settled  in  accordance  with  state  law. 

For  example,  while  William  Laughlin.  general  manager  of  the  Talquin  Electric  Cooperative, 
testified  for  federal  preemption,  he  also  admitted  that  thej  had  reached  a  service  area  agreement 
with  the  City  of  Tallahassee:  a  copy  of  that  30-year  contract  is  attached.  In  Minnesota,  one  of  the 
so-called  hotbeds  of  territorial  disputes.  17  territorial  settlements  have  been  reached  since  1990. 
Recently,  co-ops  and  municipal  utilities  in  South  Dakota  negotiated  an  extensive  revision  of  their 
state  territory  law  that  was  ratified  by  the  legislature:  a  copy  of  the  letter  describing  the 
agreement  is  attached. 

Still,  co-ops  argue  that  settling  these  disputes  is  costly  and  that  arbitration  would  be  cheaper  and 
fairer.  If  so,  why  hasn't  a  single  state  adopted  such  a  scheme?  Arbitration  is  no  panacea.  It  will 
lead  to  continued  and  costly  litigation  with  the  beneficiaries  being  lawyers  and  consultants.  It 
would  also  add  another  layer  of  unnecessary  and  costly  regulation.  If  H.R.  3790  passes  in  its 
current  form  and  a  decision  is  made  that  a  transfer  is  in  the  public  interest,  then  the  parties  would 
still  have  to  go  through  existing  state  process.  Of  course,  if  H.R.  3790  is  interpreted  as  intended 
by  its  proponents,  it  would  bar  any  finding  that  a  transfer  is  in  the  public  interest. 

VII.      H.R.  3790  DOES  PREEMPT  STATE  LAW  AND  BARS  CONDEMNATION 

Proponents  of  H.R.  3790  claim  that  the  bill  does  not  preempt  state  law  and  only  provides  a  "fair 
hearing."  not  a  bar  to  annexation.  A  reading  of  the  plain  meaning  of  the  bill's  language  clearly 
indicates  that  the  legislation  does  preempt  state  law  and  effectively  prohibits  territorial 
acquisition  within  city  limits. 

•  H.R.  3790  preempts  state  law  by  providing  co-ops  with  the  same  protection  enjoyed 
by  rural  water  systems  under  section  306(b)  of  the  Consolidated  Farm  and  Rural 
Development  Act. 

•  H.R.  3790  preempts  state  law  by  requiring  the  use  of  an  independent  third  party  to 
settle  disputes.  States  with  other  methods  of  settlement  are  prevented  from  using 
them  if  the  co-op  thinks  it  might  be  able  to  get  a  better  deal  under  the  federal 
arbitration  scheme. 

•  H.R.  3790  preempts  state  law  by  establishing  a  three-prong  "public  interest  test."  The 
state  standard  of  "public  interest."  established  by  statute,  court  order  or  commission 
rules,  is  rendered  meaningless. 

More  importantly,  the  criteria  for  allowing  service  to  an  annexed  area  is,  in  effect,  a  bar.  The 
third  criteria  listed  in  H.R.  3790  -  that  the  annexation  "will  not  adversely  impact  consumer 
residing  outside  the  area"  can  reasonably  be  read  to  prohibit  any  impact  no  matter  how  small  to 
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arguably  any  customer  in  the  countrj  outside  the  area.  Federal  laws  arc  rift  with  killer  provisions 
such  as  this.   In  testimony  before  the  Committee.  Administrator  Beyer  said  that  he  could  not 
think  of  an  instance  when  a  condemnation  would  not  impact  customers  outside  the  area. 

Mil.     CO-OPS<   \N  AM)  MUST  PLAN  FOR  MUNICIPAL  GROWTH 

Although  co-ops  argued  that  loss  of  customers  due  to  municipal  growth  makes  planning  difficult, 
if  not  impossible,  there  are  many  ways  for  co-ops  to  determine  what  areas  are  likely  to  be 
annexed. 

Because  of  the  enormous  costs  involved,  community  growth  is  normally  a  carefully  planned, 
open  public  process  instigated  by  the  desire  of  nonresidents  to  gain  municipal  services,  including 
electricity.  Determining  where  the  growth  is  likely  to  occur  can  be  a  simple  matter  of  soliciting 
information  from  the  mayor,  town  council,  or  planning  board.  In  any  event,  reliably  determining 
where  and  when  growth  is  likely  to  occur  is  at  least  as  feasible  as  predicting  loss  of  projected  and 
potential,  growth  revenues. 

However,  co-ops  really  have  no  choice  in  the  matter.  In  1992.  REA  adopted  loan  policies 
[Section  1710.1 12.  pages  1058-1059]  that  require  REA  to  consider  the  potential  of  annexation 
and  subsequent  loss  of  territory  in  evaluating  loan  feasibility. 

There  are  many  recent  federal  programs  that  recognize  the  key  role  that  municipalities  play  in 
organizing  an  infrastructure  that  responds  to  the  needs  of  a  modern  society.  For  instance,  the 
1991  Intermodal  Surface  Transportation  Efficiency  Act  encourages  cities  to  steer  their  own 
growth  by  planning  transportation  systems  in  concert  with  community  development  and 
preservation.  The  act  seeks  to  promote  integration  of  infrastructure  and  land  planning  by 
designing  public  spaces  around  transportation  facilities  to  create  more  livable  communities.  It 
emphasizes  organizing  new  residential  and  business  development  around  urban  and  town  centers. 

Attached  are  descriptions  of  municipal  electric  systems  in  two  towns  ~  Osage.  Iowa,  and 
Hoisington,  KS  -  that  have  made  this  type  of  contribution  to  their  cities. 

The  role  of  cities  and  towns  in  attracting  industry  was  emphasized  by  Kathleen  Williams, 
manager  of  manufacturing  and  engineering  for  Kraft  Foods,  in  a  talk  to  co-op  personnel.  She 
listed  some  of  her  corporation's  special  infrastructure  needs.  Among  her  points,  according  to 
Rural  Electric  News: 

•  Food  processing  plants  require  2  million  gallons  of  pure  water  a  day,  she  said,  which 
makes  water  supply  and  waste  treatment  capability  primary  concerns. 

•  Such  plants  often  use  as  many  as  1,000  different  chemicals,  she  added,  so  the  local  fire 
department  must  be  able  to  provide  a  hazardous  materials  response  team.  "Not  every 
community  can  do  that."  she  warned. 
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•  Industries  are  shifting  to  smaller,  more  focused  plants,  which  rely  heavily  on  the 
community  for  services  such  as  equipment  repair,  administrative  support,  training  and 
child  care.  Williams  said. 

•  Questions  also  arise  about  what  the  community  offers  a  plant's  employees,  she  said. 
"What  are  the  cultural  and  educational  aspects?  Can  spouses  find  jobs?  And  is  there 
anything  for  single  people  to  do?"  Rural  communities  must  be  able  to  answer  such 
questions,  she  said. 

•  Businesses,  she  said,  also  look  at  "what  could  happen  over  time  to  risk  the  company's 
position  or  enhance  it.  Is  the  community  receptive  to  business?  The  attitude  of  the 
general  public  can  make  the  difference". 

The  functions  outlined  by  Ms.  Williams  are  normal  service  requirements  for  cities  and  towns. 

IX.      METROPOLITAN  REVIEW  REQUIRED 

Sponsored  by  the  Triangle  Council  of  Governments  in  North  Carolina,  a  report  called  Project 
2000  declared  about  population  growth: 

[Growth]  is  rolling  down  the  horizon  as  surely  as  tomorrow's  daybreak.  Growth  [without 
planning]  can  creep  across  our  lines  as  a  pox.  choking  our  highways  and  scarring  the 
land.  Or  it  can  foster  an  age  of  progress  -  better  jobs,  more  parklands.  comfortable 
housing  and  convenient  transportation. 

Realization  of  these  aims  is  one  of  the  responsibilities  of  local  governments. 

Richard  Louv.  in  his  book  America  II  reviewing  demographic  change  in  the  United  States,  sees  a 
trend  toward  "urban  villages"  inside  metropolitan  areas  achieved  by  planning.  "It  would 
discourage  the  privatization  of  public  responsibility,"  he  says,  and  he  visualizes  a  "third  road" 
which  is  not  the  expansion  of  giant  metropolises  or  "buckshot"  development  in  the  countryside, 
but  an  urban  environment  which  advances  societal  objectives. 

Down  this  third  road,  which  is  poorly  marked,  are,  indeed,  dispersed  cities  and  a  new 
country,  but  within  them  is  an  intensified  sense  of  responsibility,  the  realization  that  the 
farther  society  disperses  physically  the  more  we  need  human  connections.  Down  this 
third  road,  instead  of  disposable  cults,  we  form  stronger  and  more  lasting  bonds  of  family 
and  friendship;  instead  of  walled  enclaves,  neighborhoods  that  reach  out:  instead  of 
economic  and  social  buffering,  a  recommitment  to  racial  equality  and  the  sharing  of 
economic  troubles.  Down  this  road  are  communities,  cities,  and  towns  that  approach 
some  semblance  of  self-reliance,  but  in  a  way  that  assures  a  greater  degree  of  equity. 
Instead  of  a  new  countrified  population  that  destroys  the  land  it  seeks  to  enjoy,  a  people 
who  accept  their  stewardship  of  the  land.  At  these  destinations,  which  are  not  so  much 
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out  there  as  they  are  within  ourselves,  we  could  find  our  place  and  touch  each  other. 
Down  that  road  lies  home. 

In  his  book  on  urban  growth.  Joel  ( iarreau  writes  about  the  creation  of  Edge  City: 

Edge  Cities  represent  the  third  wave  of  our  lives  pushing  into  new  frontiers  in  this  half 
century.  First  we  moved  our  homes  past  the  traditional  idea  of  what  constituted  a  city. 
This  was  the  suburbanization  of  America,  especially  after  World  War  II.  Then  we 
wearied  of  returning  downtown  for  the  necessities  of  life,  so  we  moved  our  marketplaces 
out  to  where  we  lived.  This  was  the  mailing  of  America,  especially  in  the  1960s  and 
1970s.  Today  we  have  moved  our  means  of  creating  wealth,  the  essence  of  urbanism  — 
our  jobs  -  out  to  where  most  of  us  have  lived  and  shopped  for  two  generations.  That  has 
led  to  the  rise  of  the  Edge  City. 

To  make  Edge  City  work,  it  must  be  effectively  integrated  with  other  urban  areas. 

Dealing  with  the  environment  further  emphasizes  the  need  to  consider  metropolitan  areas  as  a 
unit.  For  instance,  in  Michigan,  it  was  discovered  by  state  officials  that  (a)  costs  of  complying 
with  rules  for  toxic  cleanups  help  drive  employers  away  from  cities,  (b)  the  rules  encourage 
development  of  factories  and  buildings  in  uncontaminated  fields  and  forests,  and  (c) 
development  beyond  the  suburbs  and  in  the  country  causes  urban  sprawl  and  ultimately  more  air 
and  water  pollution  as  workers  and  their  families  move  or  drive  to  new  job  sites. 

X.  CITIES  SERVE  CITY  RESIDENTS 

Co-ops  testified  that  they  provided  electric  service  to  rural  areas  when  the  cities  were  unwilling 
to  serve  them  and  that  it  is  unfair  for  a  city  to  be  able  to  force  a  co-op  out  of  these  areas  once  they 
begin  to  grow. 

Rural  electric  cooperatives  were  organized  to  serve  rural  areas  —  not  suburbs  or  urban  areas. 
Likewise,  municipal  utilities  were  established  to  serve  municipalities.  In  fact,  in  most  states, 
municipal  governments  can  only  provide  services  within  their  borders  or  at  most  in  adjacent 
growth  areas.  Rural  electrification  was  not  the  task  of  municipal  governments;  it  was  and  is  the 
task  of  rural  electric  cooperatives. 

The  right  of  cities  to  provide  direct  public  services  to  its  citizens  is  a  principle  already  well- 
protected  in  law.  Moreover,  from  a  consumer  standpoint,  city  residents  —  old  and  new  —  should 
have  the  right  to  receive  all  municipal  services  in  which  they  are  part  owner.  In  over  2,000 
municipalities,  those  services  include  electricity. 

XI.  CASE  STUDIES  PROVE  STATE  PROCESS  WORKS 

The  case  studies  submitted  by  NRECA  fail  to  evidence  a  need  for  federal  preemption.  The  vast 
majority  are  examples  of  a  state  process  that  fairly  weighs  needs  of  the  municipality  and  the  co- 
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op.  The  problem  the  co-ops  have  with  the  process  often  boils  down  to  the  fact  that  co-ops  do  not 
win  these  disputes  100%  of  the  time. 

For  example,  the  general  manager  of  Cuming  County  Public  Power  District  in  Nebraska  cites  an 
annexation  case  where  the  Nebraska  Power  Review  Board,  "after  much  exchange  of 
information'"  and  two  days  of  hearings,  issued  an  opinion  in  favor  of  the  city."  Co-ops  say  they 
support  H.R.  3790  in  order  to  ensure  a  fair  hearing  of  annexation  disputes.  Clearly,  in  this 
Nebraska  case,  a  fair  hearing  was  held  and  the  co-op  lost. 

However,  sometimes  they  win.  In  the  case  study  submitted  by  Jemez  Mountain  Electric  Co-op. 
the  City  of  Espanada,  NM,  attempted  to  establish  a  municipal  utility  after  the  franchise  between 
the  City  and  the  co-op  expired.  An  election  was  held  and  the  municipalization  was  defeated.  It 
is  hard  to  understand  why  the  co-ops  object  to  the  democratic  process  involved  in  this  case, 
particularly  since  the  co-op  won. 

XII.      THREE  BASIC  ARGUMENTS  AGAINST  FEDERAL  PREEMPTION  REMAIN 
INTACT 

In  closing,  the  three  basic  arguments  against  federal  preemption  of  state  territory  laws  raised  at 
the  hearing  remain  intact: 

•  It  is  not  necessary  to  protect  the  federal  investment. 

•  Tailored  state  laws,  constitutional  provisions  and  commission  rulings  adequately  deal 
with  territorial  assignment  and  should  not  be  preempted. 

•  Annexation  and  condemnation  are  important  policy  tools  that  allow  municipal  electric 
systems  to  meet  their  obligation  to  serve  new  residents,  keep  costs  down  for  citizens, 
and  promote  economic  development  that  benefits  the  entire  region. 

In  addition,  there  are  two  problems  with  this  bill  that  should  be  of  particular  concern  to  the 
federal  government  in  its  role  as  the  co-op  banker.    First,  the  provision  virtually  guarantees  that 
existing  borrowers  will  remain  borrowers  regardless  of  need  or  the  availability  of  outside,  private 
capital.  This  is  because  of  the  extraordinary  protections  afforded  the  co-ops  expires  with  he 
repayment  of  their  loans.  It  is  hard  to  imagine  why  any  co-op  would  voluntarily  give  up  this 
protection.  Thus  in  effect,  the  section  both  protects  existing  cooperatives  and  ensures  the 
continuation  of  the  federally  subsidized  lending  program  in  perpetuity. 

Second,  it  dramatically  changes  the  course  and  the  cost  of  the  rural  electric  program.  It  changes 
the  program  because  it  locks  rural  cooperatives  into  urban  areas.  It  was  never  the  intent  of  the 
rural  electrification  program  to  provide  utility  service  in  urbanized  areas,  or  ensure  that  rural 
utilities  could  serve  within  city  limits.  It  increases  the  cost  of  the  program  because  the  federal 
government  will  be  providing  the  capital  needed  to  provide  electric  service  in  urban  areas  even 
though  other  sources  of  capital  and  other  providers  of  the  service  are  readily  available. 
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I  hope  this  supplemental  testimony  has  answered  some  of  the  questions  raised  in  the  hearing.  If 
you  have  any  other  questions  or  comments,  please  give  me  a  call  at  (202)  467-2901. 

Sincerely, 


/_AJ3JQLV,*HW^ 


Larry  Hobart 
Executive  Director 
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South  Dakota  Municipal  Electric  Association 
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May  16,  1994 


The  Honorable  Tim  Johnson,  Chairman 

Subcommittee  on  Environment,  Credit,  and  Rural  Development 

House  Committee  on  Agriculture 

Washington,  DC  20515-4101 

Dear  Chairman  Johnson: 

The  South  Dakota  Municipal  Electric  Association's  (SDMEA)  members  have  reviewed  copies  of  the 
written  testimony  submitted  for  consideration  at  your  subcommittee  hearing  of  HR  3790  on  May  4,  1994. 
Several  testimony  statements  provided  by  those  representing  the  RECs  contained  misleading  information. 
One  of  the  testifiers  was  Mr.  Ron  Holsteen  from  Pierre,  South  Dakota.  The  purpose  of  this  letter  is  to 
provide  for  the  record  a  complete  story  regarding  misleading  statements  by  Mr.  Holsteen. 

The  South  Dakota  Municipal  Electric  Association  represents  35  municipal  electric  utilities  throughout  the 
State  of  South  Dakota.  We  have  taken  pride  in  the  partnership  we've  enjoyed  with  the  cooperatives  in  our 
state. 

Two  years  ago,  the  South  Dakota  municipals  and  cooperatives  signed  an  agreement  supporting  changes 
to  the  South  Dakota  law  governing  service  territory  rights  and  procedures  in  South  Dakota.  The  enclosed 
letter,  dated  December  5,  1991  was  sent  to  the  South  Dakota  legislature  outlining  the  changes  agreed  to 
and  requested  for  legislative  action.  Please  note  that  Mr.  Holsteen  was  the  signator  on  behalf  of  the  SD 
Rural  Electric  Cooperative.  In  his  testimony  he  terms  the  negotiations  as  "successful"  and  indicates  his 
support  for  these  "reasonable"  legislative  changes. 

What  could  have  gone  so  wrong  in  two  short  years?  Frankly  we  don't  know.  Mr.  Holsteen  refers  to 
"numerous  annexations"  having  a  "devastating  loss  of  consumers  and  load"  to  South  Dakota  cooperatives. 
In  fact,  in  the  two  years  since  the  new  law  was  passed,  no  major  annexations  have  occurred  nor  are  any 
contemplated  which  would  significantly  impact  South  Dakota  cooperatives.  The  SDMEA  believes  the 
process  has  worked  well  and  there  is  no  reason  for  the  federal  government  to  get  involved. 

Mr.  Holsteen  asserts  that  REC  customers  have  been  taken  through  aggressive  annexation  programs  by 
South  Dakota  municipalities.  However,  Mr.  Holsteen's  own  testimony  agrees  with  the  fact  that  annexation 
is  normally  done  for  reasons  other  than  to  absorb  additional  load  into  a  city's  electric  distribution  system. 
These  reasons  for  annexation  include;  nuisance  control,  increased  tax  base,  and  extension  of  city  services 
such  as  public  safety.  Most  times  annexation  is  requested  by  those  living  and  working  in  the  area  to  be 
annexed  or  the  land  owner/developer.  By  acquiring  annexed  land  into  a  city's  electrical  system  a  city  is 
fulfilling  its  responsibility  to  provide  all  city  services  to  all  its  citizens. 
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Annexation  is  referred  to  as  "taking"  throughout  Mr.  Holstcen's  testimony.  This  implies  instances  where 
no  compensation  is  forthcoming  to  the  cooperative.  In  fact,  this  couldn't  be  further  from  the  truth. 
Compensation  formulas  vary  but  are  based  on  what  is  considered  fair  in  each  individual  state.  In  South 
Dakota,  the  formula  requires  compensation  at  present  day  replacement  cost  properly  depreciated  for 
facilities  of  the  RECs.  Not  only  do  municipals  pay  for  facilities  at  replacement  cost,  they  also  pay  all 
costs  of  re-integrating  their  remaining  system.  This  ensures  no  REC  customer  has  lower  reliability  of 
service  after  the  service  area  change.  In  addition,  the  municipality  pays  the  REC  25%  of  what  would  have 
been  the  RECs  revenue  from  the  current  and  future  customers.  This  payment  is  made  each  year  for  seven 
years. 

Mr.  Holsteen  refers  to  the  expanding  service  territories  of  Brookings  and  Madison,  South  Dakota.  Mr. 
Holsteen  paints  a  picture  of  great  financial  loss  to  Sioux  VaJley  Electric.  Sioux  Valley  Electric  is  the  most 
rapidly  growing  cooperative  in  South  Dakota  and  recently  announced  both  a  rate  reduction  due  to 
continued  revenue  growth  and  a  refund  to  its  members  due  to  exceedingly  strong  revenues  in  the  first 
quarter  of  this  year. 

Mr.  Holsteen  asserts  that  condemnation  was  used  by  these  cities  to  obtain  undeveloped  land  for  future 
growth   Condemnation  power  has  never  been  used  to  obtain  service  territory. 

References  are  made  to  "hostile  takeovers"  of  Clay  Union  Electric  service  territory.  We  understand  those 
negotiations  to  have  been  cordial.  Likely  this  is  due  in  part  to  the  fact  that  Clay  Union  continues  to  serve 
approximately  20%  of  the  city  of  Vermillion  even  though  Vermillion  has  a  municipal  electric  system.  The 
most  recent  changes  in  South  Dakota  law  preclude  Vermillion  from  obtaining  most  of  that  territory  within 
the  city, which  is  served  by  Clay  Union.unless  Clay  Union  is  agreeable  to  such  a  change. 

The  "cherry  picking"  Mr.  Holsteen  refers  to  at  Pierre  is  another  example  of  a  change  in  service  requested 
by  the  customer.  This  transfer  was  done  with  the  consent  of  Oahe  Electric  Cooperative  as  they  were  paid 
over  $10,000  just  for  the  service  line  to  Oahe  Implement.  OEC  did  not  have  any  other  customers  within 
one  and  one-half  miles  of  Oahe  Implement.  Other  annexations  in  Pierre  were  a  result  of  the  request  for 
water  and  sewer  services  by  the  land  owners. 

Perhaps  this  is  "nit-picking"  but  the  cooperatives  testify  that  much  of  their  future  growth  is  occurring  "in 
areas  around  the  cities".  Municipals  are  fighting  to  retain  the  right  to  serve  all  those  within  the  city.  If 
the  city  grows,  all  city  services  should  be  extended  to  all  in  the  city. 

The  major  concern  being  voiced  by  the  cooperatives  is  that  HR  3790  will  protect  them  from  catastrophic 
losses  in  revenue  and  provide  security  to  REA  loans.  However,  actual  loses  to  the  REA  from  defaults  on 
loans  has  only  been  $37,000  out  of  the  $53  billion  loaned.  The  RECs  also  assert  that  their  losses  in 
revenue  represent  $14  million  in  the  last  5  years  from  annexations.  This  is  minuscule  compared  to  the 
total  revenues  of  RECs  at  $14  billion  per  year.  Some  interesting  statistics  can  be  found  in  the  US 
Department  of  Energy  form  EIA-861  for  the  years  1986-1991.  Compare  the  following  information 
accumulated  for  all  municipals  and  cooperatives  throughout  the  nation  for  that  five  year  period: 
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The  Honorable  Tim  Johnson 
May  16,  1994 
Page  3 


Total  Changes  in  customers: 

Municipals      +8.49% 
Cooperatives     +12.72% 

Total  change  in  commercial  and  industrial  customers: 

Municipals     +6.51% 
Cooperatives     +17.30% 

Total  MWh  sold  to  ultimate  customers: 

Municipals     +17.30% 
Cooperatives     +23.34% 

These  statistics  do  not  support  the  cooperatives  claims  and  are  hardly  evidence  of  a  system  which  is 
broken  and  in  need  of  a  federal  legislative  solution.  Do  not  be  misled.  The  system  works  best  when  each 
state  addresses  this  problem  according  to  local  and  regional  desires. 

Please  oppose  further  consideration  of  HR  3790.  We  thank  you  for  the  opportunity  to  clear  the  record 
on  this  important  issue  to  the  SDMEA.  Please  consider  the  comments  we  have  provided  and  enter  them 
as  part  of  the  hearing  record. 

Sincerely, 

Don  Johnston 
President 

cc:     Bob  Frieburg,  Beresford,  SD 
SD  Members 


81-792  O-  94  -11 
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SOUTH  DAKOTA  MUNICIPAL  SOUTH  DAKOTA  RURAL 

ELECTRIC  ASSOCIATION  ELECTRIC  ASSOCIATION 

222  East  Capitol  PO  Box  1 1 38 

Pierre.  SD  57501  Pierre,  SD  57501 

December  5,  1991 


,SD 

Dear  : 

Last  year  the  rural  electric  cooperatives  requested  the  municipal  electric  systems  to  consider 
increasing  the  amount  of  compensation  payable  to  a  rural  electric  under  territorial  statutes. 

'  We  are  very  pleased  to  inform  you  that  our  organizations  have  agreed  on  a  proposal  to  amend  the 
formula.  Specifically,  the  proposal  changes  SDCL  49-34A-S0  to  increase  the  amount  that 
municipalities  would  pay  rural  electric  cooperatives  for  purchase  of  their  service  rights  after 
annexation  of  the  territory  by  a  municipality.  The  municipality  would  pay  the  cooperative,  each 
year  for  seven  years,  25  percent  of  gross  revenue  received  from  the  power  sales  to  consumers 
within  the  annexed  area.  The  gross  revenues  would  be  determined  by  applying  the  rate  of  the  rural 
electric  cooperative  whose  service  rights  were  purchased. 

Current  law  provides  that  the  municipalities  shall  compensate  the  rural  electric  cooperative  for  a 
period  of  five  years  using  the  municipal  rates  to  determine  the  gross  revenue. 

The  amendment  also  allows  municipalities  one  year  following  annexation,  rather  than  the  current 
90  days,  to  offer  to  purchase  the  rural  electric  service  rights. 

Current  law  provides  the  municipalities  a  five  year  window  to  review  their  decision  in  those  cases 
where  they  chose  not  to  serve  the  areas  annexed  since  1975  after  the  establishment  of  certified 
service  territories.  This  provision  would  be  repealed.  However,  a  grandfather  clause  would  be 
included  in  the  proposed  legislation  to  provide  a  one-time,  two-year  period  during  which  a 
municipal  electric  system  may  elect  to  purchase  the  facilities  and  service  rights  based  on  current 
formula  where  they  chose  not  to  do  so  previously. 

No  other  provisions  of  the  territorial  statues  are  affected  by  this  proposal. 

Whereas,  all  parties  affected  by  this  proposal  have  agreed  that  this  is  a  reasonable  change  to  the 
statutes,  we  ask  for  your  full  support  of  this  legislation  as  proposed. 

Sincerely, 

Don  Johnston,  President  Ron  Holsteen,  Executive  Manager 

South  Dakota  Municipal  South  Dakota  Rural  Electric 

Electric  Association  Association 
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Washington  Electric  Cooperative,  Inc. 


s 

406  Colegate  Drive 
P.  0.  Box  664 
Marietta.  OH  45750 
Telephone:  (614)373-2141 


Date:  April  25,  1994 

To:  Mr.  J.C.  Roberts,  President 

National  Rural  Electric 
Cooperative  Association 
1800  Massachusetts  Ave.,  N.W. 
Washington,  DC   20036-1883 

Testimony  of:   James  A.  Johnson,  General  Manager 

Representing:   Washington  Electric  Cooperative,  Inc. 
406  Colegate  Drive,  P.O.  Box  664 
Marietta,  Ohio   45750-0664 

Testimony  for:  May  4,  1994 

Subcommittee:   U.S.  House  of  Representatives 
Committee  on  Agriculture 
Subcommittee  on  Environment,  Credit 
and  Rural  Development 
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Territorial  losses  and  threats  of  losses  of  Washington  Electric 
Cooperative,  Inc.  (the  "Cooperative")  are  as  follows: 

1.  In  1976,  prior  to  territorial  legislation  in  the  state  of 
Ohio,  a  private  investor  purchased  land  and  two  farm  houses  served 
by  the  Cooperative  on  the  Northeast  boundary  of  the  City  of 
Marietta,  Ohio.  Through  an  agreement  between  the  investor  and 
Monongahela  Power  Company,  the  Cooperative  was  told  to  remove  its 
electric  lines.  The  farm  houses  were  removed,  an  industrial 
complex  was  constructed,  and  service  was  then  provided  by 
Monongahela  Power  Company.  The  complex,  Forma  Scientific,  produces 
laboratory  equipment,  and  now  employs  about  450  with  annual  sales 
of  about  $50  million. 

2.  In  198  9,  after  enactment  of  a  territorial  law  in  the  state, 
a  79  acre  tract  on  the  Northeast  boarder  of  the  City  of  Marietta 
served  by  the  Cooperative  was  annexed  into  the  City.  The 
Cooperative  asked  for  and  was  refused  a  franchise  to  serve  the 
annexed  area.  The  City  awarded  Monongahela  Power  Company  the  right 
to  serve  the  area.  The  annexation  resulted  in  the  immediate  loss 
to  the  Cooperative  of  one  farm  house,  and  the  loss  of  two  more 
homes  in  1990  (annual  sales  totaling  23,397  kilowatt  hours).  The 
tract  now  is  the  site  of  24  luxury  homes,  19  existing  and  5  under 
construction.  We  estimate  that  these  homes  use  an  average  of  1,500 
kilowatt  hours  per  month. 
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3.  Currently,  one  Cooperative  account  located  on  the  Northeast 
boarder  of  the  City  of  Marietta  is  under  threat  of  being  lost.  The 
account  is  the  Marietta  City  School  Bus  Garage  (annual  sales  of 
44,137  kilowatt  hours).  Although  the  account  is  within  the  City 
limits,  we  have  been  given  permission  to  serve  the  account  until 
increased  service  capacity  is  needed.  Increased  capacity  is  part 
of  the  school's  building  improvement  plans. 
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The  Effect  of  Municpal  Territorial  Acquisition 

on 
Wright-Hennepin  Cooperative  Electric  Association 

by 

David  P.  Larson,  Manager 
May  4,  1994 


Submittal  For: 


U.S.  House  of  Representatives 

Committee  on  Agriculture 

Subcommittee  on  Environment,  Credit 

and  Rural  Development 
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Wright-Hennepin  Cooperative  Electric  Association  currently  serves 
approximately  27,000  customers.  Within  our  service  area,  our  borders  either 
surround  or  are  adjacent  to  three  municipals.  Within  the  past  5  years,  we 
have  experienced  two  takeovers  of  service  territory  both  involving  commercial 
and  residential  properties. 

The  first  acquisition  was  by  the  City  of  Buffalo  Municipal.  They  annexed  an 
industrial  park  which  consisted  of  38  consumers  using  2,010,443  kwhs  per 
year  with  a  gross  revenue  of  $146,721.  Considerable  time  and  expense  was 
involved  during  the  this  time  of  acquisition  which  took  approximately  two 
years  to  resolve.  Thru  studies  done  by  outside  consultants  an  acquisition  price 
of  $636,489  was  arrived  at.  Final  settlement  came  to  $260,867.  We  did  not 
concede  that  this  was  a  fair  settlement!  The  second  acquisition  was  by  the 
City  of  Delano  Municipal.  They  acquired  an  area  that  was  beginning  to  be 
developed  and  consisted  of  one  commercial  load  and  two  residential  accounts. 
The  real  significance  of  these  acquisitions  is  that  it  is  in  areas  of  excellent 
growth  potential  which  the  cooperative  has  served  since  its  inception  and  now 
that  some  growth  can  be  anticipated,  load  which  can  provide  some  diversity 
in  the  system,  is  now  being  taken  away  not  only  for  the  connected  load  today 
but  the  future  load  which  could  provide  great  benefit  to  the  cooperative 
system! 

The  removal  of  the  annexed  area  and  subsequent  loss  of  sales  does  not 
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necessarily  result  in  an  immediate  and  corresponding  reduction  in  the  utilities'  bi 
cost  of  service.  There  are  numerous  fixed  costs,  to  which  all  consumers  of  the  ft 
utility  contribute,  which  will  remain  unchanged  after  the  acquisition.  For 
example,  administrative  and  general  expense,  consumer  accounting  expense  [ 
and  fixed  costs  associated  with  the  'backbone'  distribution  system  are  not  u 
likely  to  be  affected  by  the  acquisition.  The  loss  of  sales  resulting  from  the 
acquisition  means  that  there  will  be  fewer  consumers  to  bear  the  burden  of 
these  fixed  costs  than  there  would  have  been  had  the  acquisition  not  taken 
place.  The  remaining  ratepayers  will  be  forced  to  bear  an  increased  burden 
of  expense. 


Margins  contribute  to  the  financial  strength  of  a  cooperative  by  providing  the 
basic  source  of  equity  for  the  cooperative.  The  loss  of  margin  producing  sales 
is  important  to  a  cooperative.  The  loss  of  margins  weakens  the  cooperative 
by  reducing  the  equity  capital  available  for  reinvestment  in  the  system. 


To  provide  fair  and  reasonable  cost  of  service  to  rural  and  suburban 
customers  of  a  cooperative,  growth  and  load  diversity  are  important  factors 
in  cost  and  rate  stabilization.  Annexations  acquire  growth  areas  and  loads 
such  as  commercial/industrial  which  provide  a  better  load  balance  for  the 
cooperative  which  has  the  effect  of  reducing  power  costs. 

In  summary,  any  time  load  is  removed  from  an  existing  system,  the  result  will 
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be  to  place  a  greater  burden  of  expense,  not  only  on  present  consumers  but 
future  consumers  as  well. 

I  urge  the  committee  to  seek  a  more  fair  resolve  to  this  problem  of  unfair 
acquisition  of  another  utilities  customer  and  territory. 
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FEDERALLY  GRANTED  MONOPOLIES  TO  FmHA-FINANCED 
WATER  UTILITIES:   THE  UNLEVEL  PLAYING  FIELD 

By  Daniel  W.  McGill 

Barnes  &  Thornburg 
Indianapolis,  Indiana 

Due  to  the  localized  nature  of  most  water  systems,  it  is  not  unusual  for  a  number  of 
different  water  utilities  to  compete  with  each  other  for  customers  and  service  areas.  These 
neighboring  utilities  may  be  of  different  types  --  investor-owned  water  utilities,  not-for-profit 
corporations,  water  districts  and  municipal  water  systems.  This  form  of  competition  can  be 
very  significant  for  the  affected  utilities.  Long-term  economic  health  may  be  dependent 
upon  the  ability  of  the  company  to  grow  in  order  to  spread  increasing  costs  (many  of  which 
are  imposed  by  federal  regulations)  over  more  sales  units.  Resolution  of  service  area 
conflicts  among  water  utilities  has  traditionally  been  thought  of  as  an  area  for  state 
regulation  in  which  the  decision  ultimately  turns  on  the  best  interest  of  the  consumers. 

Congress,  however,  has  made  a  little-known  exception  to  the  general  rule.  It  has 
elevated  one  of  the  many  types  of  water  utilities  to  a  higher  level  and  conferred  on  its 
special  federal  territorial  privileges  that  the  other  utilities  lack.  Federal  law  protects  rural 
water  utilities  which  borrow  from  the  Farmers  Home  Administration  ("FmHA")  from 
competition  well  beyond  the  protections  afforded  by  ordinary  state  principles  of  utility 
regulation.  The  courts  have  given  the  federal  statute  which  grants  this  protection  such  an 
expansive  interpretation  that  protection  of  FmHA-borrowers  from  competition  is  now 
perceived  as  the  intended   goal  of  the  statute,  rather  than  protection  of  the  security  of  the 
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FmHA  loans. 

The  Federal  Statute 

In  1961,  Congress  passed  the  Consolidated  Farmers  Home  Administration  Act.  The 
Act  was  "a  form  of  social  welfare  legislation  primarily  designed  to  assist  farmers  .  .  .  that 
cannot  obtain  funds  from  private  lenders  on  reasonable  terms."  U.S.  v.  Kimbell  Foods.  Inc.. 
440  U.S.  715,  735  (1979).  In  the  spirit  of  federal  programs  to  finance  the  bringing  of  electric 
and  telephone  service  to  rural  areas,  the  Act  empowered  the  FmHA  to  make  grants  and  to 
make  and  insure  loans  to  rural  water  associations  (including  not-for-profit  corporations  and 
public  and  quasi-public  agencies)  to  promote  the  development  of  rural  water  systems  serving 
farmers,  ranchers,  farm  tenants,  farm  laborers  and  "other  rural  residents."  Many  rural  water 
utilities  have  been  recipients  of  such  grants  and  loans.  For  example,  by  1985,  234  water 
utilities  in  the  State  of  Indiana  alone  had  outstanding  loans  from  the  FmHA. 

The  Act  also  contained  a  section,  7  U.S.C.  §  1926(b)1,  protecting  the  service  provided 
by  FmHA  borrowers  from  curtailment  or  limitation  in  certain  circumstances: 


The  service  provided  or  made  available  through  any  such 
association  [receiving  FmHA  loans]  shall  not  be  curtailed  or 
limited  by  inclusion  of  the  area  served  by  such  association 
within  the  boundaries  of  any  municipal  corporation  or  other 
public  body,  or  by  the  granting  of  any  private  franchise  for 
similar  service  within  such  area  during  the  term  of  such  loan; 


'This  section  is  also  known  known  §  306(b)  of  the  Consolidated  Farm  and  Rural 
Development  Act. 
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nor  shall  the  happening  of  any  such  event  be  the  basis  of 
requiring  such  association  to  secure  any  franchise,  license,  or 
permit  as  a  condition  to  continuing  to  serve  the  area  served  by 
the  association  at  the  time  of  the  occurrence  of  such  event. 


Of  course,  utilities  are  quite  familiar  with  the  concept  of  service  areas.  But  ordinarily 
the  delineation  of  service  areas  is  a  matter  of  state  law  and  regulation.  Frequently,  the  state 
regulatory  commission  has  the  ultimate  power  to  determine  the  appropriate  provider  based 
on  factors  such  as  public  convenience  and  necessity,  the  avoidance  of  duplicative  facilities, 
and  which  utility  can  supply  the  highest  quality  of  service  at  the  lowest  cost.  The 
significance  of  §  1926(b)  is  that  it  creates  an  absolute  federal  right  for  FmHA-borrowers, 
not  subject  to  control  by  the  state  commission  or  state  law. 

The  language  of  the  statute  refers  only  to  curtailing  or  limiting  the  borrower's  service 
by  (a)  inclusion  of  the  area  served  within  a  municipality  or  other  public  body,  ie. 
annexation,  (b)  the  granting  of  a  "private  franchise"  for  a  similar  service  in  the  borrower's 
service  area,  or  (c)  requiring  the  borrower  to  obtain  a  franchise,  license  or  permit  as  a 
condition  to  continuing  to  serve  its  service  area  because  of  the  occurrence  of  (a)  or  (b).  If 
the  borrower's  service  area  is  annexed  by  a  municipality,  the  federal  statute  prevents  the 
rural  utility  from  being  displaced  by  a  municipally-owned  system  or  by  an  investor-owned 
system  operating  under  a  "private  franchise."  Although  the  policy  behind  the  statute  may  be 
a  subject  of  debate,  the  application  of  §  1926(b)  in  the  context  of  an  annexation  is  straight- 
forward. The  borrower  is  protected  regardless  of  whether  the  public  would  be  better  served 
by  another  utility  or  the  borrower  would  be  fairly  compensated  for  its  losses  by  eminent 
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domain. 

The  Statute  Has  Been  Interpreted  As  Applying  Regardless  of  Whether  Federal  Loans  Are 
in  Jeopardy 

The  problems  the  statute  creates  for  non-FmHA-borrowers  become  evident  when  it 

is  seen  how  the  courts  have  interpreted  the  statute.  The  federal  government  obviously  has 

an  interest  in  protecting  the  ability  of  borrowers  to  repay  federal  loans.    Section  1926(b) 

might  be  viewed  as  the  act  of  a  responsible  Congress  desiring  to  be  a  prudent  steward  of 

the  public  funds.    There  is  no  apparent  reason  why  the  statute  would  have  any  purpose 

other  than  assuring  repayment  of  FmHA  loans.  There  would  seem  to  be  no  federal  interest 

in  providing  small  rural  utilities  with  special  federal  immunity  from  competition,  particularly 

in  cases  where  healthy,  tax-paying  and  municipal  utilities  can  provide  superior  service  on 

reasonable  terms.  As  state  regulators  are  well-aware,  very  small  water  utilities  are  generally 

in  worse  shape  than  larger  utilities  in  both  financial  and  operational  terms.2  Yet,  the  courts 

have  read  §  1926(b)  as  making  FmHA-borrowers  a  protected  class  regardless  of  whether  the 

integrity  of  federal  loans  is  in  any  way  jeopardized. 

In  1986,  a  federal  court  in  Mississippi  held  that  the  statute  prohibited  a  municipality 
from  exercising  the  power  of  eminent  domain  to  acquire  facilities  of  a  FmHA-borrower  in 


2See  O'Connor  and  Patel,  "The  Water  Industry  Needs  Reform,"  Fortnightly.  Vol.  132, 
No.  7,  April  1,  1994,  p.  24;  "Regulatory  Alternatives  Aid  Regulators  and  Small  Water 
Companies  Alike,  "  Water,  Summer  1990,  p.  10;  Davis,  "The  Economic  Impact  of  the  Safe 
Drinking  Water  Act  Amendments  of  1986  on  Small,  Commission-Regulated  Water  Utilities," 
Water.  Spring  1989,  p.  12. 
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an  annexed  area  which  generated  only  $200  of  monthly  revenue  for  the  borrower,  a  loss  so 
negligible  that  it  could  not  possibly  have  threatened  repayment  of  the  FmHA  loans.  Moore 
Bayou  Water  Ass'n.  Inc.  v.  Town  of  Jonestown.  628  F.  Supp.  1367  (N.D.  Miss.  1986).  Later, 
the  Court  of  Appeals  for  the  Fifth  Circuit  suggested  that  the  statute  would  apply  even  if  a 
rural  company  owed  only  One  Dollar  on  a  FmHA  loan,  asserting  that  a  "brightline  rule" 
avoids  costly  litigation  and  creates  certainty  for  the  municipal  planner  and  the  borrower. 
City  of  Madison  v.  Bear  Creek  Water  Ass'n.  816  F.2d  1057  (5th  Cir.  1987).  The  court  did 
not  explain  what  interest  Congress  would  have  in  conferring  unprecedented  territorial 
protection  on  a  rural  water  utility  with  only  One  Dollar  of  debt  to  the  FmHA.  Similarly, 
in  Pinehurst  Enterprises.  Inc.  v.  Town  of  Southern  Pines.  690  F.  Supp.  444,  452  (M.D.N.C. 
1988),  afLU  887  F.2d  1080  (4th  Cir.  1989),  the  court  said  an  FmHA-borrower  need  show  no 
economic  prejudice  in  order  to  invoke  the  protections  of  the  statute. 

The  uncoupling  of  the  territorial  protection  of  the  statute  from  the  FmHA  loans  was 

recently  demonstrated  in  Ute  Water  Conservancy  District  v.  City  of  Grand  Junction. 

P.2d _,  1993  WL  427273  (Colo.  App.  1993).  In  this  case,  the  bond  originally  issued  by 

the  Conservancy  District  to  the  FmHA  had  been  repurchased  through  an  advanced 
refunding  under  which  the  district's  indebtedness  to  the  FmHA  was  cancelled  and  the 
FmHA  was  to  be  paid  off  entirely  from  escrowed  funds  to  be  disbursed  by  a  paying  agent. 
The  court  held  the  territorial  protection  of  §  1926(b)  nevertheless  applied: 


The  intent  of  Congress,  therefore,  was  not  limited  to  protection 
of  FmHA  but  extended  to  protect  the  entity  which  had  incurred 


331 

debt  to  develop  rural  water  service. 

While  it  is  true  that  upon  the  assignment  of  the  bonds  to  it  the 
district  was  no  longer  indebted  to  the  federal  government,  we 
conclude,  for  the  reasons  stated  above,  that  the  underlying  debt 
did  not  cease  to  exist  and  that  7  U.S.C.  §  1926(b)  still  applied 
to  safeguard  the  viability  and  financial  security  of  the  district. 

(Emphasis  added). 

There  are  many  court  cases  involving  FmHA-borrowers  invoking  §  1926(b).  In  none 
of  the  cases  is  there  any  suggestion  that  the  integrity  of  the  federal  loans  were  in  any  way 
jeopardized  by  the  complained  of  conduct.  Instead,  it  has  been  held  that  the  mere  act  of 
becoming  an  FmHA-borrower  brings  the  utility  into  a  protected  status  by  force  of  federal 
law. 

The  Statute  Has  Been  Interpreted  As  Not  Limited  To  The  Context  Of  Annexation 

In  holding  that  the  statute  protects  FmHA-borrowers  even  when  FmHA  loans  are 
not  in  jeopardy,  the  courts  have  said  the  statute  must  be  read  literally.  Since  the  statute  is 
not  by  its  terms  limited  to  protecting  the  repayment  of  loans,  the  courts  have  refused  to 
create  such  a  condition.  However,  the  courts  have  not  been  so  restrained  with  respect  to 
other  issues  of  interpretation.  In  Rural  Water  District  #3  v.  Owasso  Utilities  Authority. 
530  F.  Supp.  818  (N.D.  Okla.  1979),  the  defendant  utility  served  areas  both  within  and 
outside  of  the  City  of  Owasso,  Oklahoma.  A  FmHA-borrower  sued  for  an  injunction 
requiring  another  utility  to  cease  serving  224  homes  located  within  an  area  described  in  the 
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borrower's  non-exclusive  franchise  granted  by  the  County  Commissioners.  At  first  blush, 
one  might  expect  the  court  to  hold  that  the  statute  did  not  apply.  The  area  in  question  had 
not  been  annexed.  The  borrower  did  not  lose  any  customers  that  it  previously  served.  No 
private  franchise  had  been  granted  which  precluded  the  borrower  from  selling  water  in  the 
area.  Nor  was  the  borrower  required  to  obtain  any  additional  franchise,  license  or  permit 
to  continue  to  serve  its  customers.   Literally,  the  statute  would  not  seem  to  apply. 

Nevertheless,  the  court,  searching  beyond  the  words  of  the  statute  for  Congress' 
perceived  intent,  held: 


While  it  is  true  that  7  U.S.C.  §  1926(b)  does  not  expressly  state 
that  'there  shall  be  no  open  competition,'  it  is  clear  from  the 
legislative  history  quoted  supra  that  the  intent  of  Congress  was 
to  protect  rural  water  districts  from  'competitive  facilities,' 
especially  those  which  would  be  developed  as  a  result  of  the 
expansion  of  neighboring  municipalities. 


530  F.  Supp.  at  823-824.  The  legislative  history  referenced  in  the  quote  is  a  single  sentence 
in  the  Senate  Report  on  the  Act  stating  that  "[a]  new  provision  has  been  added  to  assist  in 
protecting  the  territory  served  by  such  an  association  against  competitive  facilities,  which 
might  otherwise  be  developed  with  the  expansion  of  boundaries  of  municipal  and  other 
public  bodies  into  an  area  served  by  the  rural  system."  The  court  held  that  the  federal 
statute  automatically  converted  a  non-exclusive  state  franchise  into  an  exclusive  franchise. 
Furthermore,  this  transformation  took  place  even  though  the  area  in  question  had  never 
been  annexed.  The  mere  provision  of  service  by  the  defendant  (a  public  trust  created  under 
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Oklahoma  law)  was  enough. 

The  defendant  t  rotested  that  the  FmHA-borrower's  system  was  not  adequate  for  fire 
protection  service  in  the  disputed  area.  But  the  court  held  that  §  1926(b)  was  "not  enacted 
for  the  purposes  of  fire  protection  -  it  was  enacted  to  provide  means  of  securing  a  'safe  and 
adequate  supply  of  running  household  water.'"  530  F.  Supp.  at  823.  Therefore,  the  court 
concluded,  the  defendant  could  provide  fire  protection  service  but  not  general  water  service. 
Assuming  the  FmHA-borrower's  fire  protection  capability  was  in  fact  inadequate,  this  theory 
would  require  two  duplicative  water  utility  systems  --  one  for  general  water  service  and 
another  for  fire  protection.  Could  this  really  have  been  the  legislative  intent?3  It  certainly 
runs  counter  to  the  traditional  notion  that  one  of  the  goals  of  utility  regulation  is  to  avoid 
duplication  of  facilities. 

The  view  that  §  1926(b)  was  not  intended  to  protect  the  repayment  of  FmHA  loans 
but  instead  to  protect  FmHA-borrowers  from  competition  was  quickly  adopted  by  other 
federal  courts.  In  City  of  Conway  v.  Grand  Strand  Water  and  Sewer  Authority.  535  F.  Supp. 
928  (D.S.C.  1982),  a  federal  court  in  South  Carolina  enjoined  a  city  from  extending  its 
municipal  water  lines  into  an  unannexed  area  claimed  to  be  a  part  of  the  borrower'  s  service 
area.    Even  though  the  statute  did  not  literally  apply,  the  court  nevertheless  managed  to 


'Apparently  relying  on  its  equitable  powers,  the  court  did  permit  the  defendant  to 
continue  to  provide  service  to  the  homes  which  it  was  presently  serving.  530  F.  Supp.  at 
825.  The  territory  subject  to  the  injunction  was  described  as  "vast"  and  there  is  no  indication 
that  the  borrower  even  had  facilities  capable  of  serving  the  homes. 
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conclude  that  this  was  "precisely  the  sort  of  action  prohibited  by  the  Section". 

In  summary,  §  1926(b)  gives  FmHA-borrowers  a  right  which  no  other  utility  has  -- 
a  federal  right  to  an  exclusive  service  area  free  of  competition,  regardless  of  state  law  or 
even  the  best  interest  of  the  consumers.  This  right  can  be  used  to  preclude  the  expansion 
of  other  water  utilities,  including  investor-owned  utilities,  within  the  borrower's  alleged 
service  area. 

The  Statute  Has  Been  Interpreted  As  Protecting  FmHA-Borrowers  From  Competition  Even 
In  Areas  They  Do  Not  Presently  Provide  With  Water  Service. 

Another  distinguishing  feature  of  the  cases  involving  §  1926(b)  is  the  ambiguity  of 

the  area  to  which  the  federal  protection  applies.    Rarely  do  the  cases  involve  any  clear 

distinction  of  the  FmHA-borrower's  service  area  from  that  of  the  neighboring  utilities. 

Thus,  much  of  the  federal  litigation  has  been  consumed  with  the  issue  of  whether  consumers 

who  are  not  and  never  have  been  customers  of  the  FmHA-borrower,  should  be  treated  as 

being  in  an  area  within  which  the  FmHA-borrower  has  exclusive  rights. 

With  respect  to  this  issue  also,  the  courts  have  interpreted  the  statute  liberally  in 
favor  of  the  FmHA-borrower.  In  North  Shelby  Water  Co.  v.  Shelbyville  Municipal  Water 
and  Sewer  Commission.  803  F.  Supp.  15  (E.D.  Ky.  1992),  the  City  annexed  an  area  that  was 
not  being  served  by  a  nearby  FmHA-borrower.  The  FmHA-borrower  did  not  have  any 
customers  within  the  area.  The  developer  of  a  subdivision  arranged  to  receive  water  service 
from  the  City's  municipal  utility  which  had  greater  capacity  and  lower  rates  than  the  FmHA- 
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borrower.  The  court  nevertheless  enjoined  the  municipal  utility  from  providing  water 
service  to  the  area.  The  court  said  whether  the  FmHA-borrower  had  a  defined  service  area 
was  unimportant.  The  FmHA-borrower  had  mains  in  the  vicinity  which  could  be  extended 
to  serve  the  subdivision.  Thus,  the  court  reasoned  that  while  the  FmHA-borrower  has  never 
actually  "provided"  water  service  to  any  customer  within  the  area  in  dispute,  it  has  "made 
water  service  'available'  to  potential  customers  within  the  subdivisions  by  virtue  of  the 
proximity  of  [its]  distribution  lines." 

The  Statute  Has  Been  Interpreted  As  Preventing  An  Investor-Owned  Water  Utility  From 
Switching  Sources   Of  Supply 

In  1977  CSL  Utilities,  a  small  investor-owned  water  utility  began  purchasing  water 

on  a  wholesale  basis  from  a  neighboring  rural  not-for-profit  water  utility  corporation.   The 

purchases  were  strictly  month-to-month.    CSL  specifically  declined  to  execute  a  contract. 

In  1986  the  rural  company,  an  FmHA  borrower,  sought  a  large  rate  increase.  CSL 
notified  the  FmHA-borrower  that  if  the  increase  goes  through,  it  would  seek  an  alternative 
source  of  supply.  After  the  state  utility  commission  approved  the  increase,  CSL  arranged 
to  buy  water  at  less  cost  from  a  substitute  supplier  --  a   nearby  municipal  utility. 

CSL  obtained  the  necessary  easements,  signed  an  agreement  with  the  new  supplier 
and  began  the  $71,000  construction  project  required  to  connect  with  the  new  supplier.  The 
FmHA-borrower  made  no  objection.  In  fact,  the  FmHA-borrower's  President  said  it  would 
be  glad  to  get  rid  of  CSL.    Back  in  1980,  the  FmHA-borrower  had  sought  a  declaratory 
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judgment  that  it  had  no  obligation  to  serve  CSL.  The  FmHA-borrower  even  marked  its 
water  lines  so  CSL  could  more  easily  install  its  new  lines  to  the  new  supplier.  The  state 
commission  approved  CSL's  proposal  to  switch  suppliers  as  being  in  the  public  interest  and 
commended  CSL  for  acting  to  reduce  its  costs. 

But  then  the  FmHA  advised  its  borrower  about  §  1926(b).  The  rural  company  sued 
CSL  and  the  municipal  utility  in  federal  district  court.  The  district  court  held  CSL's 
proposal  violated  §  1926(b)  and  enjoined  the  municipal  utility  from  selling  CSL  any  water. 
The  Court  of  Appeals  affirmed  the  district  court.  Jennings  Water.  Inc.  v.  City  of  North 
Vernon.  682  F.  Supp.  421  (S.D.  Ind.  1988).  aff  d.  895  F.2d  3 1 1  (7th  Cir.  1989).  Even  though 
CSL  had  no  contractual  obligation  whatsoever  to  buy  from  the  FmHA-borrower  and  even 
though  the  state  utility  commission  found  the  change  in  suppliers  to  be  in  the  public  interest, 
the  federal  courts  held  CSL  was  captive  to  the  FmHA-borrower.  To  add  insult  to  injury, 
the  state  utility  commission  then  found  that  CSL  could  not  recover  through  rates  the  money 
it  had  spent  on  the  new  line  because  the  property  never  became  used  and  useful.  CSL 
Utilities  Inc..  Cause  Nos.  39010  and  39011  (IURC  7/31/91)  at  p.  8. 

Section  1926(b)  contains  no  express  prohibition  on  the  cessation  of  purchases  from 
an  FmHA-borrower  by  a  wholesale  customer.  The  problem  for  CSL  was  that  since  CSL 
accepted  service  from  the  FmHA-borrower,  the  courts  considered  its  service  area  to  be  the 
FmHA-borrower's  service  area.  The  district  court  reasoned  "that  the  statute  should  not  be 
construed  narrowly  to  prohibit  municipal  encroachment  only  if  technically  by  annexation  or 
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grant  of  a  franchise,  but  should  be  applied  broadly  to  protect  rural  water  associations 
indebted  to  the  FmHA  from  competition  from  expanding  municipal  systems."  682  F.  Supp. 
at  425.  There  was  no  franchise,  certificate,  ordinance  or  other  document  identifying  CSL 
as  being  in  the  FmHA-borrower's  service  area.  A  right  to  exclusive  service  arose  from  the 
mere  act  of  commencing  wholesale  service  on  a  month-to-month  basis. 

CSL  then  decided  that,  if  it  could  not  buy  water  from  another  utility,  it  would  drill 
its  own  wells.  CSL  sought  a  declaratory  judgment  that  the  federal  statute  did  not  preclude 
it  from  developing  its  own  source  of  supply,  as  an  alternative  to  buying  water  from  the 
borrower  at  a  price  which  CSL  considered  excessive.  The  district  court  held  that  even  this 
action  would  be  a  violation  of  the  statute  on  the  theory  that  the  borrower  would  suffer  a 
curtailment  or  limitation  of  service  if  CSL  stopped  buying  water  from  it.  Even  though  there 
was  no  municipality  or  municipal  utility  involved,  the  district  court  held  §  1926(b)  applied 
because  CSL  operated  under  a  "private  franchise"  which  is  also  covered  by  the  statute.  CSL 
Utilities  Inc.  v.  Jennings  Water.  Inc..  807  F.Supp.  490  (S.D.  Ind.  1992).  The  Seventh  Circuit, 
however,  reversed  the  district  court,  holding  the  statute  could  not  be  stretched  this  far.  The 
Court  of  Appeals  held  that  the  statute  did  not  apply  because  the  curtailment  did  not  occur 
due  to  the  "granting  of  any  private  franchise  for  similar  service,"  but  instead  from  the 
wholesale  customer's  own  construction  activities.   The  Court  stated: 


If  we  were  to  construe  the  statute  as  broadly  as  Jennings 
demands,  we  would  be  precluding  any  development  by  water 
utilities  of  their  own  water  resources  as  long  as  a  government 
loan  were  outstanding  to  their  wholesale  supplier.    Such  an 
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onerous  restriction  could  freeze  any  self-development  for  many 
decades.  Jennings'  interpretation  seems  to  us  to  be  an 
extraordinary  restrictive  and  anticompetitive  reading  -  one  that 
simply  cannot  find  support  in  the  language  of  the  statute.  No 
doubt  the  statute  is  intended  to  be  broadly  protectionist,  but 
there  are  degrees  of  protectionism  which  its  plain  language  does 
not  reach. 

CSL  Utilities  Inc.  v.  Jennings  Water.  Inc..  16  F.3d  130  (7th  Cir.  1993). 


An  Unsuccessful  Attempt  to  Use  §  1926(b)  Against  An  Investor-Owned  Utility 

Indiana  Cities  Water  Corporation  has  an  indeterminate  permit  to  provide  water 
service  to  the  City  of  Jeffersonville,  Indiana.  Under  Indiana  law,  no  other  water  utility  can 
provide  water  service  in  Jeffersonville  without  a  finding  by  the  Indiana  Utility  Regulatory 
Commission  that  public  convenience  and  necessity  require  a  second  water  utility. 

Watson  Rural  Water  Company  is  a  not-for-profit  corporation  with  borrowings  from 
the  FmHA.  Back  in  1974,  the  FmHA  borrower  unsuccessfully  sought  from  the  Commission 
an  order  authorizing  it  to  serve  certain  areas  within  the  City.  The  Commission  concluded 
the  borrower  lacked  sufficient  capacity  to  provide  satisfactory  fire  protection. 

In  1985  the  borrower  nevertheless  commenced  providing  water  service  to  a  new 
hospital  being  constructed  in  an  area  that  had  been  annexed  by  the  City  years  before.  The 
borrower  also  filed  with  the  IURC  for  authority  to  serve  this  site.  The  Commission  again 
turned  the  borrower  down.  This  time,  however,  the  borrower  asserted  §  1926(b)  conferred 
on  it  the  right  to  serve  the  Hospital  site  because  the  borrower  had  a  transmission  line  in  the 
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area.  The  Commission,  nevertheless,  found  that  the  public  convenience  and  necessity  did 
not  require  service  by  the  borrower  and  that  §  1926(b)  did  not  apply.  The  Commission 
further  found  that  the  borrower's  willingness  to  extend  its  facilities  to  serve  the  Hospital 
without  a  main  extension  deposit  (which  accounted  for  the  customer's  preference  for  the 
borrower  rather  than  Indiana  Cities)  would  result  in  the  borrower's  other  customers 
improperly  subsidizing  the  costs  of  providing  serve  to  the  hospital.  See  Watson  Rural  Water 
Co..  Cause  No.  37956  (IURC  11/26/86). 

Despite  the  Commission  order,  the  borrower  continued  to  serve  the  Hospital.  The 
borrower  claimed  the  Commission  had  no  jurisdiction  to  deprive  it  of  a  federal  right. 
Indiana  Cities  obtained  an  injunction  against  the  borrower  in  state  court,  and  the  borrower 
appealed  to  the  Court  of  Appeals.  The  Court  of  Appeals  upheld  the  injunction,  stating  that 
since  the  borrower  had  participated  in  the  Commision  proceeding,  the  Commission's  finding 
that  the  hospital  site  was  not  within  Watson's  service  area  at  the  time  of  annexation  was 
binding  under  principles  of  res  judicata.  Watson  Rural  Water  Co.  v.  Indiana  Cities  Water 
Corp..  540  N.E.2d  131  (Ind.  App.  1989)  (transfer  denied).  Under  those  facts,  the  statute  did 
not  apply.   The  Court  stated: 


Watson  was  not  attempting  to  'protect'  its  service  area  in 
seeking  a  certificate  of  public  convenience  and  necessity  in  the 
present  case.  Rather,  Watson  was  attempting  to  expand  its 
operations.  In  doing  so  Watson  tried  to  use  the  protective 
shield  provided  by  7  U.S.C.  §  1926(b)  as  a  sword  to  cut  out  a 
new  market  for  its  services. 
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540  N.E.  2d  at  137  (emphasis  added).  The  court  also  held  that  absent  some  prior 
determination  of  territorial  boundaries,  the  mere  existence  of  a  transmission  line  will  not 
cause  all  areas  accessible  from  that  line  to  be  enveloped  within  the  FmHA-borrower's 
service  area. 

The  investor-owned  utility's  success  in  this  case  may  be  attributable  in  part  to  the 
forum  which  decided  the  service  area  issue.  A  state  commission  and  state  court  are  more 
likely  to  be  skeptical  of  exaggerated  service  area  claims  by  FmHA-borrowers  if  the  evidence 
indicates  the  public  would  be  better  served  by  another  utility.  The  federal  courts,  on  the 
other  hand,  treat  §  1926(b)  as  being  intended  to  protect  the  FmHA-borrower  from 
competition  regardless  of  whether  the  borrower  is  the  best  utility  to  serve  the  area.  FmHA 
borrowers  would  benefit  from  litigating  these  cases  in  the  federal  courts.  When  Indiana 
Cities  sued  the  FmHA-borrower  in  the  Watson  case,  the  borrower  tried  to  remove  the  case 
to  federal  court.  Indiana  Cities  was  able  to  defeat  the  removal  attempt  because  Indiana 
Cities  had  raised  only  state  law  claims  in  its  complaint.  The  fact  that  the  FmHA-borrower 
pleaded  a  federal  defense  (§  1926(b)),  did  not  give  the  borrower  the  right  to  transfer  the 
case  to  a  federal  court. 

Another  striking  fact  about  the  Watson  case  is  the  solicitous  attitude  of  the  FmHA 
toward  its  borrower  and  its  active  assistance  in  trying  to  block-out  the  investor-owned  utility. 
The  FmHA-borrower  actually  had  available  short-term  investments  in  an  amount  sufficient 
to  pay-off  much  of  its  FmHA  debt.    It  would  not  have  been  in  the  borrower's  financial 
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interest  to  do  so,  however.  While  the  interest  rate  on  the  debt  to  the  FmHA  was  only  5%, 
the  short-term  investments  were  earning  11%.  After  conferring  with  private  lenders  about 
the  availability  of  private  credit  on  reasonable  terms,  the  FmHA  gave  its  borrower  a  "90-day 
letter"  which  required  it  to  apply  for  substitute  loans  from  private  sources  because  of  its 
strong  financial  position.  However,  the  FmHA,  at  the  borrower's  request,  later  withdrew 
the  90-day  letter  and  allowed  the  borrower  to  withdraw  its  loan  applications  with  private 
banks  without  even  waiting  to  see  what  terms  would  be  offered  in  order  to  prevent  the  loss 
of  the  protection  afforded  by  §  1926(b).  If  the  FmHA  debt  had  been  paid  off  with  private 
credit  (or  the  borrower's  short-term  investments),  §  1926(b)  would  no  longer  apply. 
Section  1926(b)  had  become  the   reason  for  the  continuation  of  the  FmHA  loans. 

Conclusions 

Regulation  of  intra-state  utilities,  including  regulation  of  their  service  areas,  is  a 
matter  best  left  to  the  states  and  the  state  utility  commissions  with  expertise  about  such 
matters.  The  federal  government  should  encroach  in  this  area  only  when  there  is  a 
legitimate  federal  interest  and,  then,  only  to  the  extent  necessary  to  protect  that  federal 
interest.  The  federal  government  should  not  elevate  a  single  type  of  water  utility  to  a 
protected  class  and  require  that  utility  service  areas  conflicts  be  resolved  by  litigation  in 
federal  courts  with  the  consumer  interest  being  treated  as  an  irrelevant  matter.  This  issue 
will  become  even  more  acute  because  the  Rural  Electrification  Loan  Restructuring  Act  of 
1993  authorizes  the  FmHA  to  make  loans  to  electric  cooperatives  for  water  and  wastewater 
projects. 
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The  cases  show  that  §  1926(b)  is  being  given  an  unduly  expansive  interpretation  by 
the  courts.  Amendments  should  be  made  to  §  1926(b)  to  limit  its  scope  so  as  to  excessive 
intrusion  into  .state  utility  regulation.    Possible  amendments  would  be  to: 

(a)  Protect  the  borrower  unless  the  state  regulatory  agency  determines  that  public 
convenience  and  necessity  require  the  second  utility; 

(b)  Prohibit  a  second  utility  only  if  the  security  of  the  FmHA  loan  is  truly 
jeopardized; 

(c)  Protect  the  borrower  from  the  forced  loss  of  existing  customers  but  not  from 
competition  for  new  customers;  or 

(d)  Prevent  the  customers  of  the  borrower  from  being  forced  to  switch  to  another 
utility  but  not  from  making  a  voluntary  choice  to  accept  service  from  another 
supplier. 


The  best  assurance  of  the  repayment  of  federally-subsidized  loans  is  the  judicious  and 
responsible  dispensing  of  funds  by  the  federal  agency.  The  interest  of  the  public  is  not 
advanced  by  the  imposition  of  artificial  federal  barriers  to  water  service  by  tax-paying  and 
municipal  utilities  which  give  no  consideration  to  the  best  interests  of  the  consumers  or  the 
state  regulatory  scheme. 


DWM    18360 


Daniel  W.  McGill 

Barnes  &  Thornburg 

1313  Merchants  Bank  Building 

US.  Meridian  Street 

Indianapolis,  IN  46204 

Telephone:  (317)  638-1313 
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BY  FEDERAL  EXPRESS 

The  Honorable  Tim  Johnson,  Chairman 

Environment,  Credit  and  Rural 

Development  Subcommittee 
1301  Longworth  House  Office  Building 
Washington,  D.C.   20515 

Re:   Co-op  Territorial  Legislation 
H.R.  3790 

Dear  Representative  Johnson: 

I  request  that  this  letter  be  made  part  of  the  record  in 
this  proceeding. 

I  am  general  counsel  to  the  Municipal  Electric  Utilities  of 
Wisconsin  (MEUW) .  I  am  generally  familiar  with  disputes  that 
exist  in  Wisconsin  between  rural  electric  co-operatives  (co-ops) 
and  municipal  electric  utilities. 

I  am  writing  because  I  understand  that  the  National  Rural 
Electric  Co-operative  Association  (NRECA)  provided  you  with  a 
list  of  places  in  the  country  where  there  are  disputes  between 
co-ops  and  municipals.  The  list  included  six  places  in  Wiscon- 
sin. Because  we  do  not  know  the  details  of  what  the  co-ops  claim 
to  be  the  issues,  it  is  difficult  for  us  to  respond.  Nonethe- 
less, I  believe  it  is  important  for  you  to  have  all  the  facts 
before  assuming  that  there  are  real  problems. 

The  list  of  disputes  and  my  understanding  of  them  are  as 
follows: 


1.  Barron  Electric:  I  am  aware  of  two  on-going  issues 
with  respect  to  the  Barron  Electric  Co-op.  One  involves  the  City 
of  Barron.  I  do  not  understand  why  the  co-op  thirties  there  is  a 
problem  here.  At  the  current  time,  under  a  special  agreement 
between  the  co-op  and  the  City,  the  co-op  is  actually  serving  a 
customer  within  the  City  limits  that  has  previously  been  a 
customer  of  the  municipal  utility.  The  dispute  that  exists  is 
that  the  contract  allowed  the  municipal  utility  to  take  the 
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customer  back  after  15  years.  That  15  years  is  ending  and  the 
co-op  now  takes  the  position  that  the  customer  it  took  from  the 
municipal  utility  may  not  be  returned  to  the  municipal  utility. 

The  second  dispute  is  with  the  City  of  Rice  Lake.  An  area 
was  annexed  to  the  City  of  Rice  Lake  and  the  Co-op  customers 
asked  to  be  served  by  the  Rice  Lake  utility.  The  Co-op  refused 
to  give  the  customers  that  choice.  The  City  proceeded  under 
Wisconsin  law  to  seek  a  referendum  on  taking  over  the  customers. 
The  referendum  did  not  pass,  and  the  Co-op  still  serves  the 
customers. 

2.  Oconto  Co-op:  To  my  knowledge,  there  is  nothing 
unusual  about  this  dispute.  The  City  has  created  an  industrial 
park.  Land  has  been  annexed  into  the  City.  The  City  is  extend- 
ing water,  sewer,  and  streets,  and  is  attempting  to  attract  new 
industry  into  the  City.  The  City  wants  new  businesses  to  take 
electric  service  from  the  City.  The  co-op  insists  that  it  should 
serve  any  new  customers  in  this  area.  The  co-op  has  not  lost  a 
single  customer  to  the  City;  the  land  involved  is  uninhabited 
farmland. 

3.  Richland  Co-op:  My  understanding  is  that  this  situa- 
tion involves  the  City  of  Richland  Center  and  is  not  much  differ- 
ent from  the  familiar  situation  presented  in  Oconto  Falls.  The 
City's  industrial  park  will  require  that  companies  located 
therein  take  service  from  the  City.  In  Richland  Center,  there  is 
a  farm  that  the  co-op  now  serves  that  will  be  replaced  by  the  new 
business  customers  of  the  City.  I  do  not  believe  the  co-op  has 
lost  any  customers  and  it  will  not  lose  any  large  business 
customers. 

4.  Trempealeau  Co-op:  I  am  aware  of  a  dispute  that 
involves  the  City  of  Arcadia,  although  the  local  co-operative  did 
not  lose  any  customers.  The  City  of  Arcadia  annexed  property 
which  was  vacant  and  without  electric  service.  The  City  has 
extended  electric  service  to  new  customers  within  the  annexed 
area.  But  the  co-op  had  not  served  anyone  in  this  area,  and  did 
not  lose  a  customer.  The  local  co-op  also  objected  to  an  Arcadia 
transmission  line,  proposed  for  reliability  purposes,  because  it 
would  have  crossed  the  co-op  territory.  The  line  has  not  been 
built. 

5.  Vernon  Electric  Co-op:  This  involves  a  dispute  with 
the  City  of  Cashton.  Cashton  was  extending  a  line  to  a  new 
municipal  well  in  a  recently  annexed  area.   While  the  City  was 
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extending  the  line,  it  was  requested  to  and  did  extend  service  to 
an  agricultural  business,  within  the  City  limits.  The  co-op 
complained  that  under  Wisconsin  law,  it  should  have  had  the  first 
right  to  serve  that  customer. 

A  recent  initial  ruling  by  an  Administrative  Law  Judge  at 
the  Public  Service  Commission  of  Wisconsin  found  that  the  exten- 
sion by  the  City  of  Cashton  was  a  technical  violation  of  Wiscon- 
sin law,  but  there  was  no  need  to  impose  any  penalty.  The 
Administrative  Law  Judge  found  that  Cashton 's  error  was  dn  first 
giving  service  to  the  business  and  then  to  the  municipal  well. 
If  Cashton  had  first  extended  service  to  the  new  municipal  well 
and  then  offered  service  to  the  business,  the  extension  would 
have  been  legal.  The  Administrative  Law  Judge  ruled  there  is  no 
reason  to  force  Cashton  to  remove  a  line  because  it  placed  the 
lines  into  service  in  the  wrong  order;  if  the  offending  line  were 
now  removed  by  Cashton,  the  other  line  is  clearly  legal  and 
Cashton  would  now  have  the  right  to  serve  the  new  business 
customer. 

We  expect  the  co-op  will  appeal  this  decision. 

6.  Wisconsin  Electric  Co-operative  Association:  I  have  no 
idea  how  any  dispute  relates  to  WECA,  the  state  association  of 
co-operatives . 

In  Wisconsin,  specific  provisions  of  Chapters  196  and  197  of 
the  Statutes  govern  the  questions  of  which  utility  is  to  serve 
which  customers.  Although  the  law  here  has  critics  on  both  sides 
—  municipal  and  co-operative  —  it  does  allow  the  state  to  work 
out  these  issues  in  a  way  that  resolves  differences.  We  see  no 
reason  for  federal  intervention  in  local  issues  that  the  state 
can  handle. 

I  hope  this  information  is  useful  to  you.  I  request  that  it 
be  made  a  part  of  the  record  with  respect  to  this  bill. 

Very  truly  yours, 

BOARDMAN,  SUHR,  CURRY  &  FIELD 

By 


Michael  P.  May 
MPM: jw 
cc:   Earl  Wiehl 

Charlie  Acquard 

Dan  Rodamaker 
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Statement  of  Thaine  J.  Michie 

General  Manager 
Platte  River  Power  Authority 

for  the  Record  of 

U.S.  House  of  Representatives 

Committee  on  Agriculture 

Subcommittee  on  Environment,  Credit,  and  Rural  Development 

Regarding  H.R.  3790 

A  Bill  to  Restrict  Municipal  Electric  Systems 

from  Serving  Annexed  Territory 

May  16, 1994 

Mr.  Chairman  and  distinguished  Members  of  the  Subcommittee,  my  name  is 
Thaine  Michie.   I  am  General  Manager  of  the  Platte  River  Power  Authority  in  Fort  Collins, 
Colorado.    Platte  River  is  composed  of  the  four  northern  Colorado  municipalities  of  Estes 
Park,  Fort  Collins,  Longmont  and  Loveland,  and  provides  electric  power  to  these  cities. 

Thank  you  for  this  opportunity  to  express  Platte  River's  concerns  with  H.R.  3790,  a 
bill  to  prohibit  municipal  annexations  of  REA  co-op  territories. 

Colorado  growth  has  been  notable  in  recent  months,  and  municipal  annexations  are 
occurring.   Several  points  are  important  to  consider. 


ANNEXATION  COMPENSATION 

Annexations  generally  occur  only  because  the  local  citizens  in  the  area  to  be  annexed 
have  requested  a  vote  on  annexation  and  have  voted  in  favor  of  the  annexation.  At  the 
time  they  are  requesting  annexation,  those  citizens  may  be  REA  customers. 

If  an  annexation  is  approved  by  local  voters  and  the  municipality  decides  not  to 
compete  with  the  REA  co-op,  the  municipality  is  required  to  compensate  the  co-op.  Not 
only  must  the  municipality  pay  the  co-op  for  the  replacement  value  less  depreciation  —  not 
just  the  actual  debt  —  of  equipment  being  annexed,  but  the  co-op  also  receives  for  ten  years 
after  annexation  25%  of  revenues  from  customers  existing  in  the  territory  at  annexation, 
plus  5%  for  new  customers  added  after  annexation  for  the  ten  years'  following  annexation. 
This  Colorado  legislation  was  enacted  in  1986  with  enthusiastic  Colorado  REA  support  and 
participation. 
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STATES'  TERRITORIAL  LAWS  PREEMPTED 


No  federal  interest  or  harm  has  been  shown  to  exist.  REAs  have  been  repaying  their 
loans.  The  rare  bankruptcies  of  an  REA,  such  as  Colorado  Ute,  may  be  linked  to 
extraordinarily  aggressive  over-development. 

States  have  established  laws  addressing  territories.    Allocation  of  utility  territories  is 
a  matter  consistently  left  to  state  law.  State  constitutional  provisions  regarding  home  rule 
are  preempted.   For  example,  please  consider: 

*  In  1936,  prior  to  REAct  adoption,  Colorado  case  law  regarding  a  municipality's 
right  to  be  the  exclusive  provider  of  service  within  municipal  boundaries  was 
well  settled.   The  stale  PUC  could  not  interfere  with  this  right. 

*  In  1954,  this  principle  was  expressly  confirmed  by  a  vote  of  Coloradoans  adopting 
Article  XXV  of  the  Colorado  Constitution. 

*  In  1962,  Colorado  co-ops  sought  and  obtained  legislation  bringing  them  under 
Colorado  PUC  jurisdiction  to  obtain  service  rights  under  certificates  issued  by  the 
PUC.    These  service  rights  provide  protection  against  investor-owned  utilities 
from  offering  electric  service  within  a  co-op's  territory.   Note:  also  in  1962  the 
Colorado  Constitution  clearly  provided  PUC  certificates  had  no  affect  on  a 
municipality's  constitutional  right  to  be  the  exclusive  provider  of  electric  service 
within  municipal  boundaries. 

*  In  1986  —  with  enthusiastic  Colorado  REA  support  —  our  legislature  provided 
for  the  above-described  compensation. 


ECONOMIES  OF  ENERGY  AND  FUNDS  DENIED 

By  freezing  a  co-op  in  place,  competition  is  effectively  outlawed  and  customers  are 
deprived  of  lower  prices  and  efficiencies  of  energy  planning.  The  spirit  of  the  National 
Energy  Policy  Act  is  defied  since  efficient  operations  coordination  is  thwarted  and  improved 
power  supply  planning  is  prevented. 


Further,  REAs  have  no  incentive  to  stop  seeking  government  loans  nor  accelerate 
federal  loan  payoffs  nor  seek  favorable  loans  from  other  than  the  government  when 
territorial  protection  is  provided  as  long  as  a  co-op  owes  money  to  the  federal  government. 

Finally,  HR  3790  stymies  cooperative  public  power/REA  agreements,  such  as 
resolution  of  the  Colorado-Ute  bankruptcy,  and  ignores  the  REA/public  power  1987  Task 
Force  recommendation  that  annexation  disputes  be  negotiated  at  the  local  level. 

Thank  you  again  for  this  opportunity  to  urge  your  opposition  of  HR  3790. 
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Statement  of  the 

Missouri  Basin  Municipal  Power  Agency 

before  the 

Subcommittee  on  Environment,  Credit  and  Rural 

Development 

House  Agriculture  Committee 

on 

H.R.  3790,  the  "Rural  Consumer  Protection  Act  of  1994" 

May  4,  1994 


The  Missouri  Basin  Municipal  Power  Agency  ("Missouri  Basin";  is  a  supplemental 
power  supplier  for  58  municipal  electric  utilities  located  in  Iowa,  Minnesota,  North 
Dakota,  and  South  Dakota.  Missouri  Basin  and  its  member  utilities  have  worked 
closely  with  rural  electric  cooperatives  throughout  the  region  on  a  variety  of  issues, 
including  power  supply,  transmission  planning,  and  state  and  federal  legislation.  We 
support  the  mission  of  the  Rural  Electrification  Administration  (REA)  and  the 
financing  afforded  to  electric  cooperatives  through  the  REA.  We  do  not  believe, 
however,  that  the  mission  of  either  REA  or  the  co-ops  --  or  the  financial  health  of 
either  institution  -  is  dependent  upon  federal  preemption  of  state  utility  service 
territory  laws. 

A  close  review  of  the  facts  demonstrates  that: 

•  there  is  no  compelling  problem  that  demands  a  federal  solution.  Most  co-ops 
are  economically  healthy,  and  municipal  annexations  have  no  bearing  on 
those  co-ops  whose  loans  are  at  risk; 

•  congressional  action  would  overturn  state  laws  and  local  agreements  that 
adequately  address  the  issue; 

•  federal  preemption  will  discourage  amicable  negotiations  between 
cooperative  and  municipal  utilities,  both  in  individual  service  territory 
disputes  and  in  revising  state  territory  laws;  and 

•  the  proposed  legislation,  H.R.  3790,  would  trample  state-authorized 
municipal  rights  and  disadvantage  electric  consumers  in  newly  annexed 
areas. 

Missouri  Basin  commends  the  subcommittee  for  holding  this  hearing.  It  is  our  hope 
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that,  once  the  facts  are  divorced  from  emotions,  it  will  become  clear  to  the 
subcommittee  that  the  current  state-based  regime  for  handling  territorial  disputes 
does  not  harm  the  financial  interests  of  the  federal  government,  has  not  impeded 
growth  of  rural  electric  cooperative  growth  in  customers  or  energy  sales,  adequately 
compensates  those  co-ops  that  lose  territory  or  customers,  and  serves  the  interest  of 
electric  ratepayers. 

REA  Loans  Are  Not  At  Risk 

During  congressional  consideration  of  the  territory  restriction  included  in  last  year's 
budget  reconciliation  bill,  various  arguments  were  presented  to  justify  adoption  of  the 
provision  now  proposed  in  H.R.  3790.  At  the  heart  of  the  debate  was  an  assertion 
that  the  provision  was  necessary  to  protect  the  security  of  outstanding  REA  loans. 
While  this  is  the  correct  standard  by  which  Congress  should  judge  any  proposal  for  co- 
op territorial  protection,  the  evidence  does  not  support  the  assertion. 

The  security  of  outstanding  REA  loans  is  the  only  legitimate  federal  issue  with 
respect  to  municipal  annexations.  Despite  this,  H.R.  3790  does  not  require  an 
affirmative  showing  by  either  the  REA,  the  borrower,  or  the  state  "appeals  panel" 
that  a  given  loan  would  be  at  risk  if  a  proposed  transfer  of  service  territory  were  to 
occur.  Rather,  the  legislation  allows  for  the  veto  of  any  service  territory  transfer 
without  regard  to  whether  it  would  adversely  affect  repayment  of  an  outstanding 
loan. 

Second,  as  a  matter  of  law,  service  territory  transfers  do  not  occur  unless  fair  and 
adequate  compensation  is  provided.  Thus,  if  a  municipal  utility  acquires  property 
previously  served  by  a  co-op,  the  resulting  compensation  will  ensure  REA  loan 
security.1    Compensation  formulae  do  vary  by  state;  however,  aggrieved  parties 
(either  municipal  or  cooperative)  can  (and  do)  seek  to  change  an  allegedly  "unfair" 
formula  before  the  relevant  state  legislature  or  through  court  action. 

Finally,  the  REA's  current  regulations  allow  for  consideration  of  anticipated 
annexation  plans  of  adjacent  municipalities  when  reviewing  loan  applications.  If  this 
provision  properly  functions,  it  should  preclude  the  issuance  of  loans  for  development 
in  areas  that  are  likely  to  be  subjected  to  condemnation,  thus  almost  always 
obviating  the  need  for  any  protection  on  the  basis  of  loan  security. 

Economic  Health  of  Electric  Cooperatives  Not  Dependent  On  Outcome  of 
Issue 

It  has  been  asserted  that  failure  to  adopt  an  REA  veto  of  municipal  condemnations 
will  result  in  the  economic  ruin  of  rural  electric  cooperatives  and  the  customers  they 
serve.  Data  collected  annually  by  the  Energy  Information  Administration  discredit 
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this  assertion.  According  to  those  data,  co-ops  in  most  states  have  experienced 
higher  growth  —  in  both  customers  served  and  electricity  sold  --  than  municipal 
utilities  in  those  same  states/    In  the  majority  of  states  in  which  co-ops  have 
experienced  a  decline  in  customers  or  sales,  municipal  utilities  have  experienced  a 
greater  decline. 

These  figures  -  and  REA's  own  reports  -  show  that  the  economic  health  of  most  rural 
electric  cooperatives  is  improving,  not  declining.  In  those  states  in  which  co-ops  are 
experiencing  load  loss,  weak  regional  economies  —  not  the  presence  of  municipal 
annexations  -  is  the  culprit. 

Co-op  Territory  and  Economic  Development  Activity  Not  "Stolen" 

Municipal  utilities  have  been  portrayed  as  poachers,  stealing  prime  co-op  service 
territory  in  the  dead  of  night.  Annexations  and  extensions  of  city  services,  however, 
are  not  motivated  by  municipal  "manifest  destiny."  Rather,  they  are  initiated  by  the 
land  owner,  private  developer,  subdivision  or  industrial  park  that  petitions  the  city  for 
extension  of  city  services.  The  result  of  the  proposed  legislation  would  be  to 
discriminate  against  new  city  residents:  eligible  for  some  city  services  and  precluded 
from  receiving  other  services.  In  some  circumstances,  this  discrimination  had  led  to 
lower  property  values  for  these  residents  in  newly  annexed  areas. 

t 

Most  municipal  annexations  are  of  bare  ground  where  no  development  exists. 
Consequently,  there  is  no  resulting  reduction  in  co-op  electric  load  and  no  loss  of 
revenues.  Nonetheless,  many  state  territory  laws  require  compensation  that 
includes  a  percentage  of  revenues  from  the  new  customers  on  this  previously 
undeveloped  parcel. 

State  Law  Is  Adequate 

Some  are  under  the  mistaken  impression  that  federal  action  is  needed  to  fill  a 
substantial  void.  In  fact,  nearly  every  state  has  a  statutory  regime  for  designating 
service  territory,  handling  shifts  in  service  territory,  and  providing  compensation 
when  such  changes  in  service  occur.  Under  the  current  system: 


• 


parties  can  work  together  to  negotiate  mutually  acceptable  revisions  to 
state  territory  law; 


•  states  are  afforded  the  right  to  resolve  these  issues  in  ways  that  best  reflect 
the  objectives  and  priorities  within  that  state;  and 

•  state  law  can  be  amended  to  reflect  what  are  frequently  dynamic  situations. 


See  Statement  of  the  American  Public  Power  Association. 
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The  issue  is  not  treated  identically  in  each  state.  In  the  four  states  in  which  Missouri 
Basin  has  members,  radically  different  approaches  have  been  taken.  This  state- 
based  system  works.   If  any  party  feels  disadvantaged,  it  has  the  prerogative  to  seek 
changes  before  the  state  legislature  or  courts.  Recently,  co-ops  and  municipal 
utilities  in  South  Dakota  negotiated  an  extensive  revision  of  their  state  territory  law 
that  was  ratified  by  the  legislature. 

The  proposed  federal  "solution"  will  stifle  that  process,  usurping  state  authority  and 
imposing  a  single,  rigid  system. 

Negotiated  Settlements  Are  Discouraged 

The  proposed  legislation  provides  the  REA  -  and  by  extension  individual  co-ops  -  an 
unchallengeable  veto  over  any  extension  of  municipal  service  territory.  Given  this 
fact,  co-ops  will  have  little  if  any  incentive  to  negotiate  service  territory  agreements 
or  revisions  of  state  territory  laws.  To  the  extent  such  negotiations  occur,  they  will 
not  be  equitable  since  the  co-op  negotiators  know  that  they  can  ultimately  always 
win  by  invoking  REA's  veto  authority. 

Such  a  change  would  be  extremely  unfortunate.  Most  local  utilities  currently 
negotiate  mutually  acceptable  service  territory  agreements  without  the  use  of 
condemnation  powers  -  and  without  the  direct  involvement  of  state  agencies.  For 
instance: 

•  In  both  Worthington  and  Luverne,  Minnesota,  the  local  co-op  and  municipal 
utility  agreed  to  exchange  service  territory  in  particular  sections.  The 
agreements  were  reached  in  a  friendly  manner  -  without  the  invoking  of 
condemnation  -  and  both  sides  feel  they  benefited; 

•  Watertown,  South  Dakota  has  a  three-year-old  agreement  with  the  local  co- 
op that  allows  the  co-op  to  retain  customers  it  had  in  newly  annexed  areas. 
The  municipal  system  serves  any  new  customers  in  those  areas.  The  city 
and  co-op  are  in  the  process  of  renewing  the  agreement  for  another  three 
years; 

•  In  St.  James,  Minnesota,  the  co-op  and  city  agreed  that  their  shared 
objective  of  rural  economic  development  could  be  best  achieved  if  certain 
territory  outside  the  city  limits  ~  bare  ground  except  for  two  residential 
customers  -  were  served  by  the  city;  and 

•  As  noted  above,  co-ops  and  municipal  utilities  in  South  Dakota  jointly 
proposed  a  revision  of  the  state  territory  law. 

Such  negotiated  settlements  demonstrate  that  many  territorial  changes  can  and 
should  be  resolved  amicably.  Missouri  Basin  believes  that  the  proposed  REA  veto 
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power  will  discourage  cooperative  agreements  and  increase  friction  between  the  co-op 
and  municipal  communities. 

Co-ops  Should  Not  be  Immune  From  Competition 

Last  year's  Energy  Policy  Act  was  based  on  the  notion  of  encouraging  competition  in 
the  wholesale  electric  market.  The  legislation  also  explicitly  precluded  federal 
interference  with  state  established  retail  service  territory.1 

Since  the  early  days  of  the  electric  utility  industry,  retail  service  competition  has 
existed  -  to  the  benefit  of  all  electric  consumers.  If  consumers  of  an  investor-owned 
utility  are  dissatisfied  with  service  or  rates,  they  can  decide  to  not  renew  a  franchise 
and  form  a  municipal  utility  or  a  co-op.  Similarly,  dissatisfied  municipal  utility  or  co- 
op consumers  can  vote  to  privatize  their  utility.  This  franchise  competition 
encourages  utility  managers  to  operate  efficiently  and  provide  quality  service.  The 
proposed  REA  preemption  will  reduce  the  retail  service  competition  that  co-ops  face. 

Contrary  to  the  title  of  the  legislation  before  the  subcommittee,  insulating  co-ops 
from  franchise  competition  would  be  to  the  detriment  of  their  consumers. 

Unnecessary  Infringement  on  State-Authorized  Municipal  Rights 

Municipalities  are  essential  agents  of  social  services  and  economic  development.  The 
existence  of  a  municipal  electric  utility  is  often  a  key  tool  in  promoting  city  objectives. 
Our  ability  to  provide  unified  utility  services  is  critical  for  retaining  and  attracting 
residents  and  commercial  and  industrial  customers.  The  benefits  of  these  economic 
development  efforts  do  not  stop  at  the  city  gates,  extending  throughout  the 
surrounding  communities. 

Missouri  Basin  takes  exception  to  the  title  of  H.R.  3790,  the  "Rural  Consumer 
Protection  Act  of  1994."  The  average  population  for  Missouri  Basin  municipal  utility 
members  is  far  less  than  5,000  ~  a  common  federal  legal  definition  of  a  "rural" 
community.  We,  too,  are  part  of  rural  America.  Further,  many  of  the  employees  of 
businesses  and  industries  located  within  city  limits  live  in  outlying  areas  served  by 
rural  co-ops.  Our  economic  health  is  intertwined  and  the  perpetuation  of  "us"  versus 
"them"  debates  are  counterproductive. 

H.R.  3790  Does  Not  Correct  "Defects" 

Supporters  of  H.R.  3790  have  argued  that  the  "appeals"  process  contained  in  the 
legislation  protects  the  rights  and  interests  of  municipalities  and  their  residents, 
thereby  correcting  the  "defects"  of  last  year's  proposal  by  then-Chairman  English.  It 
does  not.  The  "appeals"  process  in  H.R.  3790  comes  up  short  for  the  following 
reasons: 


Section  212  (g)  of  the  Federal  Power  Act,  as  amended  by  the  Energy  Policy  Act  of  1992. 
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•  Existing  state  laws  are  not  protected.  Some  have  asserted  that  the 
provisions  of  H.R.  3790  would  only  apply  in  those  states  in  which  no 
statutory  service  territory  regime  currently  exists.  However,  the  plain 
language  of  the  legislation  makes  clear  that  the  co-op  veto  authority  and 
limited  "appeals"  process  applies  in  all  states,  including  those  with 
established  --  even  mutually  satisfactory  •-  service  territory  laws. 

•  Existing  state  law  granted  no  deference.  H.R.  3790  permits  parties  to 
bring  territory  disputes  before  the  state  commission  or  an  arbitrator.  This 
appeals  panel,  however,  must  use  a  three-part  federal  test  in  reviewing  the 
dispute  -  not  the  standards  applicable  under  existing  state  service 
territory  law. 

•  Provisions  limit  the  discretion  of  appeals  panel.  Under  the  three-part 
review,  the  legislation  mandates  rejection  of  any  extension  of  municipal 
service  into  newly  annexed  areas  if  it  will  "adversely  impact  consumers 
residing  outside  the  [annexed]  area."  Rather  than  affording  an  even-handed 
consideration  of  the  costs  and  benefits  of  a  proposed  expansion  of  municipal 
services,  the  legislation  takes  a  one-sided  approach  --  precluding  any 
municipal  expansion  that  has  any  adverse  impact  on  the  affected 
cooperative. 

Conclusion 

Missouri  Basin  urges  this  subcommittee  and  Congress  to  resist  efforts  to  overturn 
the  current  system  of  state-managed  service  territory  laws.  No  compelling  case  has 
been  made  for  federal  preemption.  Moreover,  such  action  would  produce  service 
inefficiencies,  discourage  inter-utility  cooperation,  and  be  detrimental  to  electric 
consumers.  Given  Congress's  most  recent  action  in  establishing  national  energy 
policy  -  which  promotes  competition  and  avoids  federal  intrusion  in  state  designation 
of  retail  service  territory  -  H.R.  3790  is  a  step  backward  in  the  evolution  of  the 
electric  utility  industry. 
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Ohio  Municipal 
Electric  Association 
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P.O.  Box  549 
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The  Honorable  Tim  Johnson 

Chairman 

House  Agriculture  Subcommittee  on  Environment,  Credit  and  Rural  Development 

United  States  House  of  Representatives 

Washington,  D.C.  20515 


RE:       H.R  3 790  Official  Record 
Dear  Congressman  Johnson: 
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1  am  writing  on  behalf  of  the  members  of  the  Ohio  Municipal  Electric  Association  (OMEA)  regardir 
H.R.  3790.  We  would  like  our  comments  inserted  into  the  official  record  from  the  May  4.  199 
hearing  on  the  bill. 

As  the  legislative  liaison  to  most  of  Ohio's  84  municipal  electric  communities,  the  OMEA  oppose 
the  territorial  protection  provisions  called  for  by  Congresswoman  Jill  Long  in  H.R.  3790.  It  isoi 
belief  that  the  legislation  in  unwarranted;  and  in  facL  that  is  in  complete  contrast  with  the  competiti' 
direction  of  the  electric  utility  industry. 

Officials  of  the  rural  electric  cooperatives  have  said  that  H.R.  3790  is  necessary  to  protect  the 
customer  base  from  municipal  annexation.  It  is  interesting  to  note  that,  according  to  statistic 
compiled  by  the  American  Public  Power  Association  (APPA),  rural  electric  cooperatives  in  Ohi 
experienced  an  1 1 .7  percent  growth  in  ultimate  customers  from  1987-1992.  Ohio's  municipal  electri 
systems  experienced  only  an  8  percent  growth  over  the  same  period.  It  seems  obvious  that  n 
protection  is  warranted. 

We  understand  that  officials  ofrural  electric  cooperatives  have  provided  your  subcommittee  with 
state-by-state  listing  of  reported  territorial  disputes.  As  no  specifics  accompanied  this  list,  we  a 
unable  to  respond  to  the  four  reported  instances  in  Ohio.  However,  we  stress  that  when  territori; 
disputes  do  occur  in  our  state,  matters  are  handled  quite  well  at  the  local  level.  There  is  n 
justification  for  the  involvement  of  other  levels  of  government. 

Please  call  me  at  (6 14)  890-2805  if  I  can  answer  any  questions  or  provide  additional  insight  intoth 
issue.  Thank  you  for  your  consideration. 


Sincerely, 

•   ■':    '    I 


k 


Janine  A.  Moon 
Executive  Director 

cc:         Ohio  Congressional  Delegation 
OMEA  Board  of  Directors 

American  Municipal  Power-Ohio,  Inc.  (AMP-Ohio)  Board  of  Trustees 
Kenneth  L.  Hegemann,  P.E.,  President,  AMP-Ohio 
Larry  Hobart,  Executive  Director,  APPA 
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Tennessee    Municipal    Electric    Power    Association 

William  C.  "Bill"  Moss,  Executive  Director 


May  12.  1994 


Rep.  Tim  Johnson.  D-Chair 

Subcommittee.  Environment,  Credit  and  Rural  Development 

House  Agriculture  Committee 

1301  Longworth  Office  Building 

Washington.  D.  C  20515 

Dear  Rep.  Johnson 

It  is  my  understanding  that  your  subcommittee  considering  H.  R.  3790  has  received  a 
list  of  four  (4)  Rural  Electric  Coops  in  our  state  which  have  had  territorial  disputes  with 
municipals  as  they  annex  and  expand  their  service  territories.    To  my  knowledge,  and  that  of 
my  annexation  committee  members  which  include  all  those  municipalities  that  serve 
essentially  their  owning  city  limits,  there  are  no  major  current  conflicts  other  than  one  court 
case  that  is  at  the  Federal  District  Court  of  Appeals  in  Cincinnati  and  involves  nothing  but 
when  the  compensation  for  the  customers  begin  and  the  period  for  which  compensation  should 
be  paid  because  of  the  four  year  delay  in  releasing  the  customers  by  the  Coop  after  a  city 
(Halls)  awarded  a  20  year  franchise.    It  is  involving  Forked  Deer  Electric  Coop  and  Ripley 
Power  and  Light  Company  who  had  both  formerly  served  parts  of  this  city. 

We  as  an  association  have  not  participated  in  this  lawsuit  in  any  way,  as  witnesses  or 
financial  contributors,  preferring  to  let  the  local  parties  settle  it  if  possible.    We  have  had  a 
state  law  since  1968  which  provides  very  adequate  compensation  for  the  loss  of  these 
customers  in  our  minds.    Of  course  no  Coops  want  to  loose  any  customers  for  any  amount  of 
compensation  under  any  circumstances  regardless  of  the  type  acquisition  involved. 

Since  the  REA  program  was  originally  established  to  allow  for  cities  exnandir."  into 
rural  areas,  and  even  their  mortgages  acknowledge  this  fact,  we  would  certainly  hope  that,  as 
long  as  this  program  exists  in  Washington,  it  will  allow  state  laws  to  provide  remedies  in 
local  situations  rather  than  pre-empt  them  federally. 

I  have  discussed  this  with  my  counterpart  at  the  Coop  Association  and  I  believe  we 
have  the  same  understanding  of  the  above  facts,  however  you  might  want  to  verify  them  with 
him.    His  name  and  address  are  listed  below  and  I  am  sending  him  a  copy  of  this  letter  for 
his  information  since  we  have,  what  I  believe  to  be.  the  best  relationship  possible  given  the 
circumstances  involved  and  the  emotional  nature  of  this  conflict  among  our  members. 
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In  summation,  most  people  I  know  would  respectfully  request  that  federal  solutions  be 
limited  to  federal  problems.    CATV  companies  are  attempting  to  apply  FCC  pole  rental  rates 
to  Coop  poles  in  Tennessee  which  is  wrong;  and  REA  interferences  in  state  law  applications 
is  just  as  wrong.    Thank  you  in  advance  for  any  consideration  you  and/or  your  subcommittee 
to  give  our  request  and  please  insert  this  letter  in  the  hearing  record  on  H.  R.  3790. 

Sincerely, 


l.C.  Moss 

WCM/SS 

cc:    Alan  Richardson,  Assistant  Executive  Director  -  APPA 
Mr.  Tom  Purkey 

Executive  Vice-President  and  General  Manager 
TECA 

710  Spence  Lane 
P.  O.  Box  100912 
Nashville,  TN  37224 
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Municipal  Celebrating  a  Decade  of  Service 

Electric  1984  ■  1994 

Agency 


919  South  Spring  Street,  Springfield.  Illinois  62704  217/789-4632  •  Fax  1-21 7/789-4642 


May  12,  1994 

Representative  Tim  Johnson 

Chairman,  Subcommittee  on  Environment,  Credit  and  Rural  Development 

of  the  Committee  on  Agriculture 

1301  Longworth  House  Office  Building 

Washington,  DC.  20515 

Submitted  for  the  Record 

Re:       Territorial  Matters  in  Illinois: 

Municipally-operated  Electric  Utilities/Rural  Electric  Cooperatives 

Dear  Rep  Johnson, 

It  has  come  to  our  attention  that  officials  of  the  rural  electric  cooperatives  have 
listed  several  Illinois  instances  they  say  show  the  need  for  federal  protection  of  rural 
electric  cooperatives'  territories    Let  me  take  a  few  moments  of  your  time  to  comment  on 
them,  to  the  extent  I  can,  and  to  make  some  broader  comments  on  the  general  territorial 
situation  here  in  Illinois 

Last  year,  representatives  of  the  41  municipal  electric  utilities  in  Illinois  sat  down 
with  their  counterparts  from  the  28  distribution,  and  generating  and  transmitting 
cooperatives  to  seek  a  path  away  from  annual  battles  that  had  been  the  rule  before  the 
General  Assembly    While  the  negotiations  were  not  easy,  and  while  both  sides  came  away 
with  less  than  all  they  wanted,  an  agreed  bill  (HB  666)  was  presented  to  the  General 
Assembly  that  was  approved  and  signed  into  law  by  Governor  James  Edgar    The  bill 
became  law  January  1,  1994    I  have  attached  a  copy  of  that  legislation  for  the  record. 
The  law  provides  for  the  following,  after  the  laws  effective  date 

1  Existing  customers  in  newly-annexed  areas  have  the  right  to  choose  their  supplier 
They  can  stay  with  their  current  supplier  or  switch  to  the  municipal  system. 

2  When  the  premises  of  an  existing  customer  in  a  newly-annexed  area  is  sold,  the  new 
owner  has  the  right  to  choose  his  or  her  electric  supplier 

(More) 


:s.w 


3.  Cooperatives  with  facilities  in  newly-annexed  areas  do  not  have  to  remove  any  facilities 
in  these  areas  and  may  continue  to  serve  customers  from  their  existing  facilities  after 
annexation    The  cooperative  may  also  serve  new  customers  from  any  existing  primary 
distribution  facilities  in  newly-annexed  areas  without  municipal  approval  and  they  can 
maintain  or  improve  those  facilities.  If  they  wish  to  extend  their  facilities  they  do  need 
municipal  approval. 

4.  If  an  annexation  renders  a  rural  cooperative's  facilities  useless,  the  municipality  will  buy 
those  facilities  at  new-build  cost  less  depreciation,  times  1.1    The  ten  percent  amount  over 
the  depreciated  cost  reflects  the  investment  the  cooperatives  have  made  outside  the  actual 
area  of  annexation. 

5.  Rural  cooperatives  and  municipal  systems  may  enter  into  territorial  agreements,  which 
will  be  approved  and  interpreted  by  the  Illinois  Commerce  Commission  (ICC). 
(Commerce  Commission  oversight  is  necessary  to  avoid  anti-trust  concerns  since  neither 
the  cooperatives  or  the  municipal  systems  are  regulated  by  the  ICC.) 

Those  are  the  main  points.  As  such,  the  new  law  has  removed  most,  if  not  all, 
points  of  contention  between  the  cooperatives  and  municipal  systems.  Indeed,  territorial 
agreements  under  the  law  have  already  been  entered  into  and  others  are  currently  in 
negotiation,  which  brings  me  to  the  list  of  instances  listed  by  the  national  cooperative 
officials. 

Jo-Carroll  Electric  Cooperative  Inc.  .  .  There  are  no  municipal  electric  systems  in  this  rural 
cooperative's  area. 

Coles-Moultrie  Electric  Cooperative  .  .  The  City  of  Sullivan,  within  the  area,  is  one 
municipal  electric  system  that  has  signed  a  territorial  agreement  with  the  cooperative 
under  the  new  legislation.  I  know  of  no  ongoing  difficulties. 

Illinois  Valley  Electric  Cooperative,  Inc.  (IVEC) .  .  IVEC  has  had  a  long  history  of 
litigation  against  the  City  of  Princeton  and  its  municipally-operated  utility.  Those  suits 
centered  on  customers  outside  municipal  limits  that  the  cooperative  chose  not  to  serve 
over  20  years  ago  and  who  were  then  served  by  the  municipal  system.  In  Illinois,  a  city 
can  only  serve  outside  its  boundaries  if  it  was  doing  so  before  the  enactment  of  the 
Electric  Supplier's  Act  of  1965  or  with  the  approval  of  the  other  electric  supplier  in  the 
area.  The  court's  have  repeatedly  found  in  favor  of  the  city  in  these  suits    But  beyond 
that,  these  systems  are  now  negotiating  a  territorial  agreement  under  the  recently-passed 
legislation. 

Clinton  County  Electric  Cooperative,  Inc.  .  .  While  there  have  been  instances  of  friction 
between  the  City  of  Breese  and  Clinton  County  Electric  Cooperative  in  the  past,  I  know  of 
none  now. 

(More) 
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The  City  of  Carlyle,  which  is  also  in  the  Clinton  County  Cooperative  area,  recently  offered 
the  cooperative  the  use  of  some  of  its  heavy  equipment  and  the  cooperative  accepted  that 
offer    Carlyle  is  also  involved  with  the  adjoining  Southwestern  Electric  Cooperative  to 
build  a  new  hydro-electric  project  on  Carlyle  Lake    Southwestern  currently  own  the 
permit  for  the  project,  but  Carlyle  will  finance  and  build  the  approximately  5  MW  facility 
and  Southwestern  will  retain  rights  to  buy  the  project  back  at  some  future  date. 

Monroe  County  Electric  Co-Operative,  Inc.  .  .  The  City  of  Waterloo  is  an  expanding 
bedroom  community  for  the  St.  Louis  metropolitan  area    Because  of  that,  there  have  been 
a  number  of  new  residential  areas  developed  on  its  margins,  all  of  which  wish  to  take 
municipal  services  (fire  and  police  protection,  sewer  and  water,  streets  and  sidewalks  and 
electric  service)    However,  Waterloo's  annexations  have  been  voluntary,  as  have  all  recent 
annexations  in  Illinois's  municipal  power  systems.  Also,  within  recent  weeks,  the  city  has 
formed  a  committee  to  explore  ways  to  work  with  the  rural  cooperative  to  reduce  these 
difficulties  and  eliminate  some  duplication  of  facilities 

Finally,  in  my  memory  and  in  the  memories  of  those  that  go  back  much  farther  than 
mine,  there  are  no  instances  of  a  municipal  electric  system  in  Illinois  using  condemnation 
against  any  other  power  supplier,  whether  they  be  a  rural  electric  cooperative  or  investor- 
owned  utility.  And  most  municipal  systems,  even  before  the  enactment  of  our  recent 
legislation,  attempted  to  purchase  facilities  in  newly-annexed  areas  as  a  matter  of  course. 

I  hope  this  provides  some  illumination  on  the  territorial  situation  in  Illinois.  As 
you  know,  no  compromise  makes  everyone  happy  and  there  will  always  be  some  friction 
as  long  as  people  on  the  margins  of  our  municipalities  want  to  be  annexed  and  receive  all 
municipal  services.  We  have  some  municipal  systems  that  think  the  bill  that  was  passed 
gave  too  much  away  and  I  am  sure  some  cooperatives  think  the  bill  does  not  go  far 
enough    But  we  addressed  this  matter  at  the  state  level,  where  these  issues  belong,  and 
the  initial  results  are  promising. 

Thank  you  for  your  time. 


Phillip  M.  Mueller 

Manager  of  Communications  and  Public  Affairs 
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1  AMENDMENT  TO  ECCSZ  BILL  665  14 

2  AMENDMENT  NO.  .   Amend  House  3ill  665,  AS  AMENDED,  by  17 

3  replacing  everything  after   the  enacting  clause  with  the  13 

4  following: 

5  "Section  5.   The  Illinois  Municipal  Code  is  amended  by  21 

6  adding  Sections  11-117-1.1  and  11-117-7.1  as  follows:  22 

7  (65  ILCS- 5/11-117-1.1-  new)     '  -25 

8  Sec.  11-117-1.1.   Service  area  agreement  with  electric  27 

9  cooperative. 

10  (a)   The  General  Assembly  declares  it  to  be  in  the  public  29 

11  interest  that  a  municipality  and  an  electric  cooperative  (as  30 

12  defined  in  the  Electric  Supplier  Act)  may  voluntarily  enter  31 
'13  into  an  acreement  defining  the  ceoaraphic  areas  in  which  each  32 

14  party  shall  provide  retail  electric  service,  and,  if  agreed, 

15  such  service  may  be  exclusive.   This   authority   is   in   the  33 

16  public  interest  for  the  following  reasons:  34 

17  (1)  To  avoid  duplication  of  facilities  for  the  36 
IS        production,  transmission,  sale,  delivery,  or  furnishing  37 

19  of  electricity. 

20  (21   To  minimize  disputes  between  (i)  municipalities  39 

21  that  own  and  operate  a  municipal  utility  for  the  purpose  40 

22  of  providing  retail  electric  service  and  (ii) electric  41 
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1  cooperatives    concerning   the   provision  of   electric  41 

2  service,  since  She3e  disputes  nav  result  in  ir.c-r.ye.-.ier.ca  42 

3  3-r.d   diminished  efficiency  i-  providing   electric   service  43 

4  tc  the  public. 

5  (3)      Tc      provide      for     the      orderly     and     controlled  45 

6  crcwth  af   municipalities    and  surrounding  areas.  45 

7  (4)  To  recognize  ar.d  protect  the  investment  ar.d  43 
S  commitment  of  municipalities  and  electric  cooperatives  to  45 
9  orcvide   retail   electric    service  within      their      respective  SO 

10  service   areas  . 

11  (a)      An     acres-tent     entered     into     under   this   Secricr.  may  32 

12  cover   geographic   areas  both  wichir.   and  without   the      corporate  3  2 

13  limits   cf   a  municipality. 

14  (cl      An     acreement     entered  into  under  this   Section   shall  35 

15  be      subject     to      the     acorcval     cf     the        Illinois        Ccmnerce  5  c 
IS  Commission.        An   approved  agreement  may  cr.lv  be  enforced  by   a  37 

17  party   te   the  acreement  by     the     filing     of     a     cenrclaint      for 

18  interpretation     with     the     Illinois   Commerce  Commission.      The  53 

19  jurisdiction     and     authority        cf       the        Illinois        Commerce  59 

20  Commission     over    -any     municipality  which  owns   and  operates    a  60 

21  municipal     utility     for      the     purpose     of     orcvidinc        retail 

22  electric  service   shall  be  strictly  limited  to  the  approval  of  61 

23  the      agreement      and     the      interpretation     of     the  agreement's  62 

24  terms.      The  Commission  shall  have  no  other  jurisdiction     ever  63 

25  or     authority     to      review     or  approve  the  construction  of  any 

26  project   or  operations   of   anv  municipality  which  is   cr  mav     be  £4 
~2l  a     party     to     an   agreement  under  this    Section  or   joint  action  6 3 

23  agency   to  which   the  municipality  may  be  a     member      except      to  65 

29  the      extent  now   recuired   in   connection  with  the   initiation  of  67 

30  proceedings   in   eminent  domain.      In  a  proceeding  to  approve  an 

31  agreement     or      interpret      the     terms     of      an     agreement,      the  63 

32  agreement   shall  be  construed     consistently     with     the     public  69 

33  policy  of   this   State  as   set   forth  in  this   Section.  73 

34  (d)      The     provisions      of   this  Section  are   severable  under  72 
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1  Section   1.31   of    the   Statute   on  Statutes.  73 

2  (S3    ILCS    5/11-117-7.1    HIV]  7S 

3  Sec.      11-117-7.1.      Service      riohta      In        annexed        areas:  73 

4  accuirir.c   electric   facilities   after   annexation.  79 

5  (a)      Consistent     with      the      first   paracrach   of    Section    5.  31 
■  5  and   with     Section      14,      of      the     Electric      Supplier      Act.      an  3  2 

7  electric     cccoerati7e      (as      defined      in   the  Slectric   Supplier  £3 

8  Act  ^    prcvidinc   service    in   zr.   area     which      is      annexed      to      or 

9  otherwise  becomes    located  withi.-.  an   incorporated  municipality  34 

10  that    owns   and   operates   a  municipal   utility   for    the   purpose   of  33 

11  providir.c      retail      electric      services    shall   have    the   richt    to  3  5 

12  continue   to  provide      service      without      authorization     bv      the  37 

13  incorporated     municipality      to     all     existing     premises   being 

14  served   and  may  provide  service   to     new     premises      located      in  33 

15  such      area     that    can  be   served  from  the   cooperative's  primary  S3 

16  distribution   facilities   in   eaistar.ee  upon  the  date   3uch     area  91 

17  is        annexed     to     or     otherwise     becomes      located     within     an 

18  incorporated  municipality.      If   necessary,"    the   cooperative  may  9  2 

19  maintain  or  upgrade  existinc   facilities   or   rebuild   facilities  93 

20  to  provide  adequate  and  reliable  service   to  customers      served  94 

21  or      to      be     served     as     permitted     under      this      Section.      The 

22  cooperative  shall   not  extend  primary  distribution     facilities  93 

23  into      or     within    such  area  unless   the   cooperative   is  or   shall  95 

24  become   authorized   so   to  do  bv   the   incorporated  municipality. 

25  (bO      Customers      recaivir.c     service        frcm       an       electric 

26  cooperative  at   premises    located  in  an  area   that   is   annexed   to  100 

27  or        otherwise        becomes        located       within     an      incorporated  101 
23  municipality   that   owns   and  operates   a  municipal     utility      for 

29  the  purpose  of  providing   retail  electric   service  may  elect    to  102 

30  take   service  from  either   the   cooperative  or  the  municipality.  103 

31  Customers     at     new  premises   that  mav  be   served  by  an  electric  104 

32  cooperative     under      subsection      (a)      may,      at      the      time        of  105 

33  connection,      elect      to      take   service   from   either   the   electric 


Vi 
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1  ecocerat:7°   or   the  municipality.    Ir.  all   insta.-.ces   the  106 

2  customer's  election  of  service  supplier  shall  onlv  be  blading  107 

3  user,  the  customer  far  such   time  as   the  custcmsr   recuires  108 
4 

5  pr anises  shall  have  the  same  rid"  cf   selection:   provided,    109 

6  however,  an  electric  cooperative  orcvidir.c  service  ir.  an  area    110 
7 

8    incorporated  municipality  is  not  eblicatsd  So  provide  retail    112 
9 

10 
11 
12 
13 

14  a__  result of     a      customer's    election   to   receive   service   from        117 

15  --- 
IS 

17  electric   service    to  accruire      the     facilities     for      ar.     amount        113 

18  agreed     upon     by      the     parties     cr     an     amount      ecual     to   the        120 
19 

20  -accruired,    less   depreciation   computed  on  a   straicht-lir.s  basis        121 

21  according     to   the    seller's    standard  schedule  of  depreciation,         122 
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23  disconnect       and        remove      the     facilities      if     the     supplier 

24  acouirinc  the   facilities   recuires  them  to  be  removed     bv     the  124 

25  selling   supplier. 

26  (dl      The     provisions     of    this  Section  are  severable  under  126 

27  Section   1.31  of   the  Statute   on  Statutes.  127 

28  Section  10.      The     Public     Utilities     act     is      amended     by  130 

29  adding   Section  4-202.1  as   follows:  131 

30  (220    ILCS   5/4-202.1   new)  134 

31  Sec.   4-20  2.1.   Enforcement  cf  service  area   acreeaent  136 

32  between  municipality  and  electric  cooperative.  127 
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1  (a)      The    Commission    shall   approve,    interpret,    and   enforce  13 g 

2  service      area      agreements   between  municipalities   and   electric  140 

3  cooperatives      as      provided      in     Section      11-117-1.1     of        the  ' 41 

4  Illinois  Municipal  Code. 

5  (b)      The      provisions      cf    this   Section  are   severable   under  144 

6  Section   1.31   cf    the  Statute    on  Statutes.  145 

Section  15.      The  Electric     Supplier     Act     is     amended     by  148 

8  changing   Sacticr.   14  as   follows:  149 

9  (220    ILCS    30/14)    (from   Ch.    Ill   2/3,    par.    414)  152 

10  Sec.      14.    Except  as  provided  in  Section  11-117-7.1  of   the  1  =  4 

11  Illinois  Municipal  Code  and   excsot  as   otherwise     provided      in  135 

12  this      Section,      Sections     5      (other     than  the  first  paragraph  155 

13  thereof),   7  and   8  of  this  Act  do  not  apply  to  any  area     which  157 

14  is        located     within     an     incorporated     municipality     on     the 

15  effective  date  cf  this  Act  and  shall  cease  to     apply     to     any  133 

16  area      after      it      is     annexed      be  or  otherwise  becomes  located  159 

17  .  within  an  incorporated    municipality.     An     electric     supplier  150 

18  which      is     serving     in     an     area     which  has  been  or  hereafter  161 

19  becomes     annexed      to       or        otherwise       located       within       an 

20  incorporated     municipality     may     continue     to  furnish  service  152 

21  within  such  annexed  or  otherwise     incorporated     area     to     the  153 

22  premises     which     it  is  serving  at  the  time  cf  such  annexation  164 

23  or   incorporation   provided  that:      (i)      no     such     supplier     may  155 

24  extend     its     lines     into     any  arsa  previously  or  subsequently 

25  annexed     or     otherwise     located       within       the       incorporated        155" 

26  municipality  in  which  another   electric   supplier   is  authorized        157 

27  to     maintain  and   extend  its    lines  unless   in  any  such  case   the        153 

28  electric  supplier   is  or  shall  become  authorized  to  do     so     by        159 

29  the      incorporated     municipality     and     the  Commission;    (ii)    no 

30  such   supplier   serving  in  an   area  which     has     been     previously        170 

31  annexed       to        or     .  otherwise       located     in     an     incorporated        171 

32  municipality  prior   to   the  effective     date     of     this     Act     may        172 
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1  extend        its        lines       within       such        annexed     cr     otherwise        172 

2  incorporated  area     unless      in     any     such     case     the     electric        173 

3  supplier     is     or      shall     become     authorized     to     do  so  by  the        174 

4  incorporated  municipality  and   the  Crutmi  ««»-  ■ 

-w     supplier     which     is     serving  in  an  area  which        175 

6  becomes     so     annexed     to     or     Otherwise      located     within       an 

7  incorporated     municipality     after     the   effective  da.rs  nF   ck<- 

o          »-*   „-„    c, ,„;_>.       .-.--<=   lu   any   additional  premises   or     extend  173 

9          its  lines   into  cr   within  such  area  unless   such  supplier   is  or  179 

10  snail        become     authorized     so      tc     do      by     tte     incorporated 

11  municipality.   In  making     a     determination     under     clause      (i)  130 

12  above  the  Commission  shall  act  in  the  public  interest  and  131 
stall  consider  all  the  factors  set  forth,  in  San***"  '  — w  ~°^ 
...   ,,.     u«     required     to     give     substantial  weight  to  any  133 

5  particular  factor      and     shall     take     into      consideration     any  13  4 

6  applicable     certificate     of  public  convenience  and  necessity.  13S 

7  In  making  a  determination  under  clause  (ii)  above  the 
Commission  shall  act  in  the  public  interest  and  shall  186 
consider  all-  the  factors  set  forth  in  Section  3,  shall  not.be  ■  137 
required  to  give  substantial  weight  to  any  particular  factor  133 
and  shall  not  take  into  consideration  any  certificate  of  139 
public  convenience  and  necessity. 

obtain  any  authorities  «t-  ^  ^  i£/   l93 

«„—  the  Commission,  to  ex-  , 
municipality  or  from  the  effective  date 

ma*  3UCh  3Up?-le-'  °B        .  .   ,itY  or   195 
i.v.A  avtsnt  tilS-'  3UW  h  municipality  ° 

""«»'-  -*J^— t**lT«-:  199 

^So«rC 
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Illinois 
Municipal  Celebrating  a  Decade  of  Service 

Electric  j  i;,s'4  -  1 994 

Agency 


919  South  Spring  Street.  Springfield.  Illinois  H2704  217/789-4632  •  Fax  1-217/789 -4642 

Background 

The  Illinois  Municipal  Electric  Agency  (IMEA)  is  a  non-profit,  tax-exempt  unit  of 
municipal  government  made  up  of  30  municipalities  in  Illinois    Each  community  owns  and 
operates  its  own  electric  utility    IMEA  was  created  by  the  Illinois  Joint  Municipal  Power 
Act,  signed  into  law  in  1983    IMEA  is  governed  by  a  locally-appointed  board  of  directors 
with  one  director  representing  each  member    Day-to-day  operations  are  handled  by  a 
professional  staff 

Function 

IMEA  provides  wholesale  electricity  to  its  members,  which  re-sell  that  electricity  on  the 
retail  market  By  unifying  power  acquisition,  using  its  tax-exempt  status  and  because  it 
does  not  have  to  return  a  profit,  IMEA  provides  electric  costs  that  are  low  and  stable  This 
allows  its  members  to  provide  reasonable  retail  costs  to  their  customers  and  to  coherently 
plan  for  their  future. 

Membership  Eligibility  and  Cost 

Members  must  be  municipalities  that  own  and  operate  their  own  electric  generation  and/or 
distribution  system    Membership  requires  an  act  of  the  applicant's  council  and  approval  of 
the  IMEA  Board    Members  who  purchase  power  from  IMEA  pay  no  additional  fees  for 
their  membership  Non-purchasing  members  pay  an  assessment  based  upon  their  annual 
electric  sales  Those  with  sales  under  25  million  kWh  pay  $1,000  each  fiscal  year    Those 
with  sales  over  25  million  kWh  pay  $5,000  each  fiscal  year 


Sources  of  Power  and  Energy 


IMEA  owns  60  MW  (12%)  of  Louisville  Gas  and  Electric's  (LG&E)  Trimble  County 
Generating  Station,  near  Louisville,  KY  IMEA  also  has  the  contractual  authority  to  use 
186  MW  of  generating  capacity  owned  by  its  members  Additional  power  is  purchased 
under  a  long-term  contract  from  Central  Illinois  Public  Service  Company  (CIPS)  and 
EMEA  has  agreements  under  which  it  can  purchase  power  from  Commonwealth  Edison 
Company,  Illinois  Power  Company,  City  Water,  Light  and  Power  of  Springfield  and  other 
midwestern  utilities 
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The  Effect  of  Municipal  Territorial  Acquisition 

on 

ANOKA  ELECTRIC  COOPERATIVE 

by 

RICHARD  D.  NEWLAND,  GENERAL  MANAGER 

May  4,  1994 

resented  before 

U.S.  House  Agriculture  Committee 

Subcommittee  on  Environment,  Credit  and  Rural  Development 

Congressman  Tim  Johnson,  Subcommittee  Chair 

Minnesota  state  law  allows  municipal  utilities  the  right  to  acquire  Cooperative  or 
Investor  owned  electric  facilities  &  customers  served  inside  the  city  limits  of  that 
particular  city.  The  cooperative  cannot  deny  the  sale  because  it  is  law.  The 
cooperative's  only  negotiating  point  is  how  much  the  sale  price  is.  ... 

In  1989,  Anoka  Electric  Cooperative  (AEC)  was  contacted  by  Elk  River  Municipal 
Utilities  (ERMU)  regarding  an  acquisition.  Negotiations  continued  for  a  two  year 
period  resulting  in  an  agreement  defining  a  process  to  be  used  when  ERMU  wished  to 
acquire  certain  AEC  customers  and  plant.  The  cost  of  the  negotiations  was 
approximately  $40,000  ($30,000  internal  labor  and  $10,000  legal  and  consulting  fees). 
This  was  considered  a  "friendly"  negotiation. 

In  1992,  ERMU  exercised  its  rights  in  the  agreement  and  acquired: 

87  customers 

13  miles  of  line 

6  square  miles  of  AEC  territory 

ERMU  paid  $285,000  for  the  above  assets. 

ERMU  plans  to  acquire  an  additional  24  square  miles  of  territory  involving 
approximately  800  customers.  The  areas  ERMU  will  be  acquiring  are  the  high  growth 
areas.  The  number  of  customers  and  load  in  this  area  could  easily  increase  by  3  to  4 
times  in  the  next  20  years. 

The  sale  price  of  assets  protect  AEC  from  short  term  losses.  However,  long  term  AEC 
suffers  from  such  a  transaction  for  the  following  reasons: 

The  generation  and  transmission  capacity  is  built  for  long  term  needs. 
Losing  customers  will  increase  costs  for  the  remaining  customers. 

The  sale  will  ultimately  create  a  30  square  mile  "hole"  inside  our 
remaining  service  territory. 

The  sale  involves  dense  high  growth  areas,  which  are  economical  to 
serve.   Costs  for  remaining  customers  in  less  dense  areas  will  be  higher. 

The  sale  of  plant  is  done  at  net  book  value.  No  increase  is  allowed  for 
increased  value  of  assets  at  today's  more  inflated  costs  (ie,  replacement 
cost  depreciated). 

F:\ENCAJOHN\WORD  DOC\HR3790.DOC 
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Oregon  Municipal  Electric  Utilities 


1286  Court  Slteet,  N  E  (503)371-6625 

Salem,  OR  97301 


Hay   17,    1994 


^ 


\  s 


The  Honorable  Tim  Johnson 

Chair,  Subcommittee  on  Environment,  Credit  and 

Rural  Development 
House  Agriculture  Committee 
1301  Longworth  House  Office  Building 
Washington,  D.C.  20515 

Dear  Chair  Johnson: 

Oregon  Municipal  Electric  Utilities  (OMEU)  appreciates  this  opportunity  to  add 
the  following  comments  to  the  record  of  your  Subcommittee's  May  4  hearing  on  H.R. 
3790.  H.R.  3790  would  restrict  the  ability  of  municipalities  to  provide  electric 
service  to  annexed  areas. 

We  understand  that  during  the  hearing,  NRECA  submitted  testimony  which  listed 
examples  where  there  have  been  "territorial  disputes"  between  cooperatives  and 
municipalities.  Lane  Electric  Cooperative  was  apparently  one  of  those  examples 
listed. 

We  want  to  make  clear  for  the  record  that  the  dispute  between  Lane  Electric 
Cooperative  and  the  city  of  Eugene  was  resolved  by  negotiated  agreement  among 
the  parties  in  1989.  The  service  area  involved  had  been  an  issue  between  the 
cooperative,  developers  who  wanted  city  services  and  the  city.  The  area  in 
question  was  inside  the  city  limits  and  was  surrounded  on  three  sides  by  the 
service  territory  of  the  municipal  utility,  the  Eugene  Water  &  Electric  Board. 
The  agreement  transferred  service  to  the  area  to  EWEB. 

It  is  also  important  to  note  in  this  case  that  representatives  of  all  three 
consumer-owned  utility  groups  in  Oregon  (cooperatives,  municipalities,  and 
Peoples  Utility  Districts)  formed  what  we  called  "the  Oregon  Group" 
which  provided  totally  voluntary  good  faith  assistance  in  bringing  the  parties 
together  to  reach  agreement. 

OHEU  has  continually  sought  to  promote  close  working  relationships  between 
publicly-owned  and  cooperatively-owned  utilities  in  the  Northwest.  These  types 


City  of  Ashland  •  City  ot  Bandon  ■  Canby  Utility  Boaid  •  City  ot  Cascade  Locks  •  City  ot  Dram  •  Eugene  Water  &  Electric  Board  •  Forest  Grove  Light  &  Power 
McMinnylle  water  &  Light  ■  Milton-Freewater  Light  &  Power  •  City  ot  Monmouth  •  Springfield  Utility  Board 
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of  local  boundary  disputes  should  be  and  are  resolved  at  the  local  level  ;s  this 
example  illustrates.   Federal  legislation  is  not  necessary. 

Thank  you  for  extending  the  hearing  record  to  allow  for  follov;-up  cocmentE . 


Sirfcerely,  . 

i( 


b\. 


v^. 


A*  V"*'*"-  t-' 


T^m  O'Connor 
Executive  Director 
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Municipal  Electric;  Authority  of Georgia 


May  18,  1994 


1470  Riven-due 
Parkway  IMW 
Atlanta,  i  ii-nrui.i 

4640 
404-952-5445 
1-800-533  Ml 
Fa>    104-953  (141 


BY  FAX  AND  BY  OVERNIGHT  MAIL 

The  Honorable  Tim  Johnson 

Chairman,  Subcommittee  on  Environment,  Credit  and 
Rural  Development 

1301  Longworth  House  Office  Building 
Washington,  DC.  20515 

Re:       H.R.  3790 — Federal  Preemption  of  State  Utility 
Service  Territory  Laws  and  Franchise  Laws 

Dear  Congressman  Johnson: 

The  Municipal  Electric  Authority  of  Georgia  (MEAG)  opposes  H.R.  3790.  A 
brief  summary  of  MEAG's  interest  in  this  legislation  is  outlined  below,  along  with  an 
explanation  of  why  this  legislation  should  be  rejected.  MEAG  respectfully  requests  that 
this  letter  and  its  comments  herein  be  placed  in  the  offiicial  hearing  record  on  H.R.  3790. 

MEAG  is  a  public  corporation  and  instrumentality  of  the  State  of  Georgia,  created 
by  Georgia  statute  in  1975,  in  order  to  supply  the  wholesale  electric  power  needs  of  those 
political  subdivisions  of  the  state  which  own  and  operate  electric  distribution  systems. 
The  48  Participants  of  MEAG,  which  include  47  cities  and  one  county,  are  located 
throughout  the  state  (see  attached  list  of  Participants)    MEAG  provides  electricity  to  its 
Participants  primarily  through  MEAG's  ownership  interests  in  four  electric  generating 
plants  in  Georgia.  This  electricity  is  provided  on  a  not-for-profit  basis,  based  on  its  cost  of 
operation.  This  provides  a  low  cost  source  of  power  to  the  local  governments  that  are 
MEAG  Participants,  which  in  turn  supply  approximately  700,000  Georgia  consumers. 

H.R.  3790,  introduced  by  Representative  Jill  Long  (D-IN),  would  preempt  state 
laws  regarding  electric  service  territories    MEAG  does  not  believe  there  has  been  any 
justification  for  this  attempt  at  federal  preemption  of  state  and  municipal  law,  which  are 
clearly  state  and  local  concerns,  not  federal  concerns.  The  annexation  and  condemnation 
of  rural  electric  cooperative  facilities  and  service  territories  located  within  municipal  limits 
has  been  comprehensively  addressed  under  Georgia  law  through  the  Georgia  Territorial 
Electric  Service  Act,  O.C.G.A.  §  46-3-1,  et  seq.  Georgia  law  allows  annexation  of  coop 
service  territories,  but  does  not  allow  condemnation  of  the  territories.  Other  states  have 
likewise  passed  comprehensive  state  laws  governing  electric  service  territories,  some 
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The  Honorable  Tim  Johnson 
May  18,  1994 
Page  2 


clearly  allow  both  annexation  and  condemnation,  and  some  like  Georgia  do  not.  Never- 
theless, this  is  clearly  a  state  and  local  concern  which  should  be  addressed  by  the 
individual  states,  not  through  an  unjustified,  unnecessary  and  unworkable  attempt  at 
federal  policy. 

Again,  on  behalf  of  the  48  Participants  of  ME  AG,  we  urge  you  and  the  members 
of  your  subcommittee,  as  well  as  the  full  Agriculture  Committee,  to  reject  H.R.  3790. 


Yours  very  truly, 

THE  MUNICIPAL  ELECTRIC  AUTHORITY 
OF  GEORGIA 


By: 


-^F*^K 


Frank  L  Olson 

President  and  General  Manager 


L.  Clifford  Adams,  Jr.  / 


General  Counsel 
ALSTON  &  BIRD 
1201  W.  Peachtree  Street 
Atlanta,  Georgia  30309-3424 


Enclosure 

cc:        ME  AG  Board  of  Directors 

Georgia  Congressional  Delegation 

Charlie  Acquard,  American  Public  Power  Association 

(AD941380.156] 


(Attachment  follows:) 
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LIST  OF  MEAG  CITIES 


1.  Adel 

2.  Albany 

3.  Barnesville 

4.  Blakely 

5.  Brinson 

6.  Buford 

7.  Cairo 

8.  Calhoun 

9.  Camilla 

10.  Cartersville 

1 1 .  College  Park 

12.  Commerce 

13.  Covington 

14.  Doerun 

15.  Douglas 

16.  East  Point 

17.  Elberton 

18.  Ellaville 

19.  Fairburn 

20.  Fitzgerald 

21.  Forsyth 

22.  Fort  Valley 

23.  Grantville 

24.  Griffin 


25.  Hogansville 

26.  Jackson 

27.  LaFayette 

28.  LaGrange 

29.  Lawrenceville 

30.  Mansfield 

3 1 .  Marietta 

32.  Monroe 

33.  Monticello 

34.  Moultrie 

35.  Newnan 

36.  Norcross 

37.  Oxford 

38.  Palmetto 

39.  Quitman 

40.  Sandersville 

41.  Sylvania 

42.  Sylvester 

43.  Thomaston 

44.  Thomasville 

45.  Washington 

46.  West  Point 

47.  Whigham 

48.  Crisp  County 
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National  Rural  Electric 
Cooperative  Association 


1800  Massachusetts  Avenue,  N» 
Washington.  D.C.  20031 

Telephone:  (2021  857-9500 
TT-  1 202 1  857-2 1 80 


May  18,  1994 

Honorable  Tim  Johnson,  Chairman 
Committee  on  Agriculture 
Subcommittee  on  Environment,  Credit 

and  Rural  Development 
U.  S.  House  of  Representatives 
1430  Longworth  House  Office  Building 
Washington,  DC  20515 

Dear  Chairman  Johnson: 

The  following  are  my  comments  for  the  record  of  the  Subcommittee  hearing  on  May  4 
on  rural  electric  cooperative  territorial  protection,  H.  R.  3790,  the  Rural  Consumer  Protection  Act 
of  1994. 

Mayor  Isaac  asked  why  federally  tax-exempt  financing  is  a  subsidy.  Tax-exempt 
financing,  according  to  economists  and  other  students  of  financing  and  government,  is  the  most 
inefficient  way  to  provide  federal  assistance  to  any  entity.  The  direct  answer  to  Mayor  Isaac's 
question  is  that  when  a  municipality  issues  tax  exempt  bonds,  the  federal  government  forgoes 
whatever  revenue  might  accrue  from  taxing  the  interest  paid  on  those  bonds.  NRECA  calculates 
of  the  loss  of  revenue  to  the  federal  government  resulting  from  tax-exempt  bonds  using  a 
conservative  assumption  of  a  1 5  percent  federal  income  tax  bracket.  However,  individuals  who 
purchase  tax-free  bonds  generally  would  be  taxed  at  a  much  higher  rate.  That  loss  of  revenue 
constitutes  an  indirect  transfer  from  the  Treasury  of  the  United  States  to  the  purchasers  of  those 
tax-exempt  bonds  issued  by  municipalities. 

The  fact  of  exemption  from  federal  taxation  makes  such  bonds  very  attractive  to  investors. 
The  fact  of  the  exemption  also  serves  to  lower  the  interest  cost  paid  by  issuing  entities.  Rural 
electric  systems  have  no  quarrel  per  se  with  either  the  federal  assistance  on  behalf  of  municipal 
utilities  or  the  favorable  interest  rate  that  assistance  engenders.  I  would  point  out  in  passing  that 
the  federal  assistance  to  municipal  electric  customers,  according  to  the  latest  government  figures 
available  (1992)  was  approximately  $1  billion,  or  about  $90  per  consumer,  compared  to  federal 
assistance  of  S60  to  investor-owned  customers  and  S33  to  rural  electric  consumers. 

When,  however,  municipalities  issue  tax-exempt  bonds  to  condemn  and  take  the  facilities 
of  rural  electric  systems,  tax-exempt  financing  is  abused,  for  the  municipality  is  taking  advantage 
of  this  tax-exemption  and  favorable  interest  rate  to  jeopardize  the  financial  viability  of  rural 
electric  systems  and  to  consign  the  rural  electric  system's  remaining  consumers  to  higher  rates. 
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Such  losses  can  be  crippling  to  rural  electric  systems,  which  already,  in  70  percent  of  the 
cases,  have  rates  higher  than  their  neighboring  utilities  due  to  factors  of  load  density  and 
distance.  For  example,  rural  electric  systems  average  6  consumers  per  mile  of  line,  compared 
to  48  per  mile  of  line  for  municipal  utilities.  When  a  municipality  takes  the  most  densely 
populated  portion  of  a  co-op's  territory  and  facilities,  the  consequence  of  that  taking  is  reflected 
all  too  clearly  in  the  resulting  density  factor. 

This  situation  is  compounded  for  those  cooperatives  that  experience  no  growth  or 
extremely  low  growth.  In  1992,  the  latest  year  for  which  figures  are  available,  some  430  rural 
electric  systems  experienced  no  growth  in  kWh  sales.  A  cooperative  in  this  growth  posture  is 
severely  damaged  by  the  loss  of  any  facility,  territory  or  customer,  particularly  when  the  profile 
of  the  membership  reflects  higher  unemployment  and  lower  income  that  in  urban  areas. 

The  problem  of  condemnation  of  cooperative  territory  and  facilities  is  of  grave  concern 
to  the  Rural  Electrification  Administration  (REA).  the  primary  lender  to  distribution  and  G&T 
rural  electric  systems.  On  February  3,  1994,  REA  Administrator  Wally  Beyer  characterized 
annexation/condemnation  as  "one  of  the  clearest  threats  to  borrowers  and  to  the  success  of  the 
REA  program." . 

Assertions  of  witnesses  to  the  contrary,  as  a  general  rule,  rural  electric  systems'  member- 
owners  are  not  provided  the  opportunity  to  approve  or  disapprove  annexation  or  condemnation. 
Rural  electric  systems  and  municipal  utilities  share  many  characteristics.  Both  are  nonprofit  and 
service  oriented.  The  major  distinction  is  that  rural  electric  systems  cannot  annex  or  condemn 
facilities.  They  cannot  expand  their  service  areas  to  acquire  growth  that  occurs  within  the  city 
liimits  and  must  be  content  to  serve  only  the  areas  they  already  have. 

The  only  silver  lining  in  the  cloud  of  condemnation,  if  there  is  one  at  all,  is  that 
cooperatives  whose  facilities  and  territories  are  taken  will  no  longer  have  to  pay  taxes  on  them. 
Rural  electric  systems  pay  more  than  $600  million  annually  in  taxes  to  local  governments;  city- 
owned  utilities  generally  pay  no  taxes. 

Mayor  Isaac  commented  that  "all  of  us,"  and  I  presume  he  meant  "all  of  us  taxpayers," 
will  pay  $800  million  in  defaults  of  the  former  Colorado-Ute  generation  and  transmission 
cooperative.  I  would  remind  the  committee  that  no  federal  loan  money  was  lost  in  the  dissolution 
of  Colorado-Ute. 

However,  the  witness's  flexibility  with  fact  in  the  case  of  Colorado-Ute  leads  to  the 
statement  that  municipalities  provide  a  "whole  bundle  of  services"  to  annexed  areas.  In  the  first 
place,  in  many  of  these  instances,  both  raw  and  developed  land  is  enhanced  simply  because  a 
rural  electric  system  extended  service,  usually  when  the  municipal  or  investor-owned  utility  chose 
not  to  because  of  economics. 

The  "whole  bundle  of  services"  comment  shrouds  the  issue  of  tying,  wherein  a 
municipality  says  to  adjacent  landowners  and  residents,  "If  you  want  water  and  sewer,  we  have 
to  have  your  electric  service."  The  "whole  bundle  of  services"  is  a  gun  to  the  head  of  rural 
electric  consumers  who,  all  other  things  being  equal  might  elect  to  retain  their  ownership  and 
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voting  rights  in  their  electric  cooperative. 

Rural  electric  systems,  on  the  other  hand,  under  provisions  of  recent  legislation,  may  not 
tie  the  provision  of  other  services  to  the  provision  of  electric  service. 

The  witness  was  correct  in  the  assertion  that  "annexation  has  not  caused  the  problems  the 
co-ops  have  in  Colorado."  Rural  electric  systems  do  not  oppose  annexation,  and,  in  fact, 
annexation  takes  place  regularly  in  some  parts  of  the  country  with  no  financial  harm  to  rural 
electric  systems  whose  territory  is  annexed. 

Unfair  condemnation,  on  the  other  hand,  robs  cooperatives  of  current  customers  and 
facilities  and  forever  removes  any  benefit  that  the  entire  cooperative  system  and  its  consumers 
may  have  derived  from  future  growth. 

Cooperatives  will  never,  ever  be  able  to  compete  with  municipalities  that  have  the 
unregulated,  unchecked  ability  to  condemn  their  facilities  and  take  their  consumers.  What 
cooperatives  are  asking  for  is  not  unprecedented,  is  not  unreasonable  or  unfair.  Simply  put,  co- 
ops want  to  be  able  to  develop  their  systems  to  the  maximum  advantage  of  all  the  consumers 
without  the  challenge  of  losing  customers  and  facilities  to  municipalities  seeking  to  expand  the 
tax  base  through  annexation  and  their  revenue  factors  through  condemnation. 

The  proposed  solution,  contained  in  Representative  Long's  Rural  Consumer  Protection  Act 
(H.R.  3790)  is  a  state  solution.  It  does  not,  and  I  quote,  "substitute  the  judgment  of  the  Congress 
for  a  public  interest  test  developed  by  the  states  (and  used)  since  1882."  In  fact,  what  H.R.  3790 
does  is  to  protect  and  strengthen  the  public  interest-the  entire  public's  interest-not  simply  the 
convenient  interest  of  a  municipality  bent  on  acquisition. 

Thank  you  for  getting  this  matter  on  the  table.  Testimony  in  the  hearing  and  in 
supplementary  comments  for  the  record  help  to  clarify  the  issues  involved  with  condemnation 
and  unregulated  taking. 


Sincerely, 
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Clay-Union  Electric  Corporation 


P.O.  Box  31' 


April    28,1994 


Vermillion,  South  Dakota  57069 


Phone  (605)  624-2673 
Fax  (605)  624-5526 


Honorable  Time  Johnson 

United  States  Congress 

2438  Rayburn  House  Office  Building 

Washington,  D.C.   20515-4101 


Dear  Congressman  Johnson, 


In  a  matter  of  days  the  House  Agriculture  Subcommittee  on 
Environment,  Credit  and  Rural  Development,  which  you  chair,  will 
be  holding  hearings  on  legislation  concerning  territorial  disputes 
and  municipal  condemnations  of  rural  electric  service  areas. 

Because  I  am  not  able  to  attend  the  hearing,  I  wanted  to 
share  with  you  the  concerns  of  Clay  Union  Electric  and  the  2500 
member/consumers  this  organization  serves. 

It  seems  that  part  of  the  hearing  testimony  and  discussion 
will  be  to  determine  whether  the  existing  territorial  environment, 
including  applicable  state  statutes,  that  determine  existing 
public  policy,  does  in  fact  preserve  equity  and  economic  value  for 
the  public  served  by  both  cooperative  and  municipal  utilities. 

In  discussing  the  hostile  municipal  takeover  issue,  the 
equity  and  economic  issues  must  be  a  central  focus.  In  the  case 
of  what  good  government  should  accomplish,  preservation  of  the 
equity  and  economic  value  of  public  policy  should  be  at  the 
forefront.  I  believe  if  you  examine  current  state  hostile 
municipal  takeover  issues,  especially  in  South  Dakota,  the  record 
will  show  that  the  equity  and  economic  value  for  the  public  is  not 
being   protected. 

The  lack  of  equity  on  this  issue  is  evident  in  the  current 
provisions  of  state  statute.  Statutes  provide  no  opportunity  for 
a  negotiated  territorial  exchange  in  the  municipal  arena.  In 
contrast,  the  law  allows  municipals  to  take  the  property  without 
mutual  consent.  Certainly  in  this  day,  when  so  much  of 
governments'  time  and  policy  is  directed  at  defining  and  enforcing 
nondiscriminatory  practices  and  protection  of  individual 
freedoms,  it  is  antiquated  at  best  that  such  a  void  exists  in  this 
public  policy. 


CLAY\ 

UNION 

ELECTRIC 


:  We  put  value  on  the  line. 
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The  basic  right  of  whether  to  sell  certain  property  rights, 
or  in  fact  not  to  sell  such  rights,  should  be  based  a  cooperatives 
voluntary  decision,  and  not  a  decision  driven  by  statute. 

The  matter  of  eguity  for  the  public  is  also  not  met  with  the 
end  result  of  a  hostile  municipal  takeover.  Clay  Union  Electric 
is  currently  involved  in  its  third  territorial  loss  in  the  last 
ten  years.  In  not  one  of  these  cases  did  the  public  realize  or 
gain  a  new  or  increased  service  from  the  takeover.  The  public 
previously  served  by  Clay  Union  Electric,  and  subseguently  served 
by  a  municipal,  gained  no  new  service  advantages. 

When  the  economic  impact  on  the  public  of  the  hostile 
municipal  takeover  is  factored  into  the  eguation,  clearly  the 
policy  is  without  value  for  the  public.  Under  current  state 
statute,  the  reimbursement  received  by  Clay  Union  Electric  in  the 
three  previous  territorial  loss  situations,  for  electric 
facilities  forced  to  sell,  and  for  revenue  lost  because  of 
consumers  no  longer  served,  was  far  below  any  current  value  of 
such  facilities  and  far  less  than  the  long-term  value  of  revenue 
lost. 

In  a  hostile  municipal  takeover  currently  underway,  the 
negative  economic  impact  is  clearly  apparent.  Clay  Union  Electric 
is  being  forced  to  transfer  electric  facilities  having  a 
replacement  value  of  $20,571.  The  compensation  received  is  to  be 
$8,913,  or  43%  of  the  replacement  value.  For  service  rights 
compensation,  Clay  Union  Electric  will  receive  $6,314.  Over  the 
same  period  of  time  had  Clay  Union  Electric  retained  the 
territory,  revenue  from  these  services  would  have  amounted  to 
$51,560.  It  is  difficult  to  understand  how  the  public,  especially 
the  members  of  Clay  Union  Electric  are  being  equitably  served 
under  this  territorial  arrangement. 

Other  economic  factors  are  impacted  by  hostile  municipal 
takeovers.  The  uncontrolled  loss  of  cooperative  electric  service 
territory,  creates  risk  for  the  Federal  Government  for  the 
security  of  the  mortgage  they  carry  on  pledged  facilities,  now 
lost  thru  forced  sale.  When  the  electric  service  area,  which 
produces  a  revenue  stream  for  debt  service  payments  government 
loans  is  at  risk,  it  reduces  the  security  for  the  loans. 

The  loss  of  the  growth  areas  in  the  cooperative  service 
territory,  leaves  the  remaining  cooperative  members  to  bear  an 
increased  burden  for  maintaining  the  system.  Their  cost  increases 
as  does  the  cost  disadvantage  to  serve  Rural  America. 

In  stark  contrast  to  the  new  vision  and  expanded  role  in 
Rural  America  for  rural  electric  cooperatives,  as  defined  by 
President  Clinton,  the  loss  of  electric  service  area  and  the 
continued  risk  of  loss,  is  a  significant  detriment  to  the 
involvement  in  rural  economic  development.  Investment  in  rural 
economic  development  for  future  economic  growth  is  an  investment 
risk  to  great  for  limited  cooperative  resources,  when  service 
territory  protection  is  lacking. 
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Current  law  allows  municipals  in  the  hostile  territory 
takeover  process,  to  "cherry ^pick"  service  areas.  Rural  electric 
cooperatives  have  always  had  at  the  core  mission,  area  coverage. 
Service  to  all  in  the  service  area.  History  is  clear,  when  the 
service  area  value  is  one  of  low  density  rural  value,  only 
cooperatives  are  willing  to  provide  electric  service. 

History  is  equally  clear  in  that  as  the  area  shows  value 
beyond  that  of  the  rural  service  value,  others  become  interested. 
When  an  area  begins  to  grow  and  provide  some  glimmer  of  improved 
service  economics,  the  current  law  forces  the  advantage  to  others. 
Equity  and  fairness  are  lacking  when  areas  of  growth  can  be 
selectively  taken  away  by  hostile  municipal  action. 

In  its  most  recent  hostile  takeover,  Clay  Union  Electric  lost 
service  area  in  and  around  a  proposed  golf  course  and  residential 
development.  Because  the  area  lacked  current  services, and  was  in 
fact  "bare  ground",  no  compensation  was  received.  Irregardless  of 
the  future  development  value  of  this  area  and  the  future  value  of 
long  term  revenue,  no  compensation  was  received. 

Finally  the  cost  of  providing  utility  service  to  both  the 
customers  of  the  cooperative  and  the  municipal  increases.  The 
economic  loss  from  lost  investment  and  revenue  losses  to  the 
cooperative,  results  in  increased  burden  to  rural  consumers.  The 
funds  expended  by  municipals  for  a  hostile  takeover,  must  be  borne 
by  municipal  consumers. 

In  the  end,  the  public  as  a  whole  pays  more  for  no  new 
service.  This  is  without  question,  not  good  public  policy. 
Public  policy  that  creates  no  new  service,  yet  increases  the  cost 
to  the  public,  is  just  bad  public  policy. 

We  do  not  underestimate  the  sensitivity  of  the  territorial 
issue.  However,  others  should  also  not  underestimate  the 
sensitivity  of  impact  of  the  current  policy  on  municipal 
condemnation  and  its  lack  of  constructive  advantage  for  the 
public . 

We  support  the  development  of  a  national  solution  to  correct 
current  bad  public  policy  in  regard  to  territorial  integrity.  We 
do  not  seek  to  limit  the  power  of  annexation  by  municipals,  except 
to  the  extent  that  such  annexation  leads  to  the  hostile  takeover 
of  electric  service  territories  when  such  territory  currently  has 
access  to  a  quality  power  supply  system. 

We  also  support  a  national  solution  that  would  not  prevent 
parties  from  entering  into  negotiations,  unprejudiced  by  state 
statute,  from  mutually  agreeing  for  the  exchange  of  facilities  and 
territories  clearly  benefiting  the  public. 

I  appreciate  the  opportunity  to  share  these  concerns  with 
you.  As  always,  we  are  confident  that  you  will  give  these 
concerns  serious  consideration.  After  doing  so  we  hope  you  will 
actively  help  in  the  development  of  a  most  past  do  and  much  needed 
national  remedy. 


379 


If  we  can  provide  additional  information  or  be  of  further 
assistance  in  the  definition  of  the  solution,  please  feel  free  to 
contact  us . 


Sincerely 


Paul  Roberts,  Manager 
Clay  Union  Electric 
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P.O.  Box  216  102  N.  Canford 

Phone  (605)  962-5243 


Blunt.  South  Dakota  57522 
Fax  (605)  962-6306 


Honorable  Tim  Jonnson 

House  Agricultural  SuDcommi ttee  on 

Environment,  Credit  and  Rural  Development 

2438  Rayburn 

Washington,  D.C.   20515-4101 

Oear  Tim: 

Oahe  Electric  Cooperative,  Inc.  serves  the  rural  area  of  Sully  and  Hughes 
Counties  which  are  adjacent  to  the  City  of  Pierre,  South  Dakota.   The  area 
around  the  City  of  Pierre  is  one  of  the  few  places  that  we  have  seen  any 
amount  of  load  growth  in  our  service  area. 

History  will  show  that,  as  these  areas  develop  with  new  homes  and  businesses, 
the  City  of  Pierre  will  eventually  annex  the  area  and  take  over  our  electric 
services.   Attached  to  this  letter  is  a  history  of  Pierre's  annexation  of  our 
services  dated  back  to  1979. 

There  is  a  move  on  in  Washington  to  modernize  REA  and  use  it  as  a  tool  for 
rural  economic  development.   However,  unless  some  long-term  protection  hap- 
pens, it  will  be  hard  for  us  to  justify  investments  that  we  know  will  eventu- 
ally be  taken  over  by  the  city. 

We  do  not  propose  language  that  would  prevent  municipal  annexations,  but  we 
would  like  to  have  some  protection  from  hostile  municipal  take-over  of  rural 
electric  facilities  in  the  cooperative's  territory. 

I  am  sure  that  you  will  hear  that  territory  protection  should  be  a  state 
matter;  however,  federal  funds  are  being  used  to  build  these  facilities,  and 
repayment  lies  solely  with  our  ability  to  generate  funds  to  pay  our  loans  to 
REA. 

It  is  our  hope  that  you  and  your  committee  will  support  our  position  on  this 
issue,  and  we  stand  ready  to  provide  you  with  additional  information  should 
you  need  it. 

Sincerely, 

OAHE  ELECTRIC  COOPERATIVE,  INC. 

-  li-ir-rt  ///^  /T-4o 

Vernon  A.  Jutila 
General  manager 

VAJ/dp 
Enclosure 


(Attachment  follows:) 


Ssrvinn  Hunh&s  anrl  Siillv  C.nunh/ 
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CITY  OF  PIERRE  ANNEXATION  HISTORY 
Description  Revenue  Lost/Yr. 


979  &  1982 

15  Consumers 

Hwy  14  &  1804  North  &  East  of  City  $  9,319.73 

1985 

22  Consumers 

Fairway  Addition  east  of  Golf  Course  27,830.42 

1988 

5  Consumers 

North  side  of  Hwy  34  across  from  Elks  Club  5,013.00 

1990 

1  Consumer 

Oahe  Implement  on  Truck  Bypass  7,416.00 

Total  -  43  Consumers  $49,579.15 


81-7920-94-13 
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VALLEY 

ELECTRIC 


P.O.  Box  216  •  Colman,  South  Dakota,  57017-0216 

Phone:  605-534-3535 

Toil  Free:   1-800-234- 1 960 


April    26,     1994 


Ron   Holsteen,    General   Manager 

South   Dakota    Rural    Electric   Association 

PO   Box    1138 

Pierre,  SD   57501-1138 


Subject : 


Dear  Ron: 


Comments  for  House  Agriculture  Subcommittee  on 
Environment,  Credit  and  Rural  Development  May  4,  1994 
hearing  regarding  municipal  annexations  of  Cooperative 
electric  service  territory. 


Attached  is  a  report  summarizing  the  recent  actions  wherein  Sioux 
Valley  Electric  customers  have  been  transferred  to  municipal 
electric  systems  as  a  result  of  annexations  or  other  transactions. 

Although  there  are  several  municipal  systems  located  within  the 
general  Sioux  Valley  Electric  service  area,  the  recent  customer 
transfers  have  taken  place  around  the  cities  of  Brookings  and 
Madison. 


We  hope  this  information  will  be  helpful. 
is  anything  further  we  can  do. 


Please  advise  if  there 


(Attachments  'follow:) 
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Submitted  by  John  A.  Rohr, 

6eneral  Manager, 

Mountain  View  Electric  Association,  Inc. 

Limon,  Colorado 

My  name  is  John  A.  Ronr.  I  am  General  Manager  of  Mountain  View  Electric 
Association,  Inc.  with  headquarters  in  Limon,  Colorado.  Mountain  View  holas  a 
Certificate  of  Public  Convenience  and  Necessity  to  proviae  electric  service  over  an 
area  of  approximately  5,000  square  miles  extending  from  the  foothills  of  the  Rocky 
Mountains  approximately  100  miles  east  into  the  Great  Plains.  At  the  west  end  of 
its  system,  Mountain  View  serves  the  area  immediately  east  and  north  of  the  City  of 
Colorado  Springs,  Colorado. 

A  major  portion  of  Mountain  View's  memoers  are  located  within  ten  miles  of  the 
city  limits  of  Colorado  Springs.  Consumer  densities  in  these  areas  run  as  high  as 
30  consumers  per  square  mile.  Mountain  View's  consumer  density  for  the  remainder 
of  its  system  is  less  than  1.5  consumers  per  square  mile. 

In  1981,  the  City  of  Colorado  Springs  annexed  approximately  2  square  miles  of 
Mountain  View's  service  territory,  including  a  newly  built  subdivision,  and 
threatened  to  overbuild  Mountain  View's  system  to  offer  electric  service  to  Mountain 
View's  members  in  the  area.  Since  this  would  naye  most  likely  rendered  Mountain 
View's  newly  constructed  facilities  practically  useless,  Mountain  View  entered  into 
an  agreement  with  the  City  whereby  it  would  sell  some  of  its  facilities  to  the  City 
upon  annexation.  The  agreement  also  provided  that  Mountain  View  would  file  an 
application  with  the  Colorado  Public  Utilities  Commission  to  have  the  annexed  area 
removed  from  its  Certificate  of  Public  Convenience  and  Necessity,  but  it  provided 
for  no  compensation  for  the  loss  of  the  certificate,  loss  of  service  rights  or  lost 
revenue.  Between  1981  and  1986  the  City  annexed  several  parcels  of  land  from  within 
Mountain  View's  service  territory  and  the  terms  of  the  agreement  were  followed  in 
each  case. 

In  1986,  the  Colorado  Legislature  adopted  a  new  statute  that  provided  for 
compensation  to  an  electric  cooperative  association  for  loss  of  service  rights  or 
lost  revenue  upon  annexation  of  service  territory  by  a  city  such  as  Colorado 
Springs.  Since  1986  the  City  has  annexed  approximately  40  square  miles  of  Mountain 
View's  service  territory.  Portions  of  this  annexation  are  in  a  checkerboard 
pattern.  This  area  is  mostly  vacant  development  land,  and  they  have  asked  Mountain 
View  to  continue  serving  the  few  scattered  electric  consumers  in  this  territory 
until  it  is  convenient  for  the  City  to  build  facilities  to  serve  the  area. 
Nevertheless,  the  City  has  demanded  that  Mountain  View  turn  over  its  Certificate  of 
Public  Convenience  and  Necessity  for  the  area.  Mountain  View  has  refused,  citing 
the  1986  Colorado  Statute,  and  it  has  sought  some  recognition  for  its  loss  of 
service  rignts  and  lost  revenue.  Therefore,  the  City  of  Colorado  Springs  filed  an 
application  with  the  Colorado  Public  Utilities  Commission  seeking  the  removal  of  the 
annexed  area  from  Mountain  View's  certificate. 

The  situation  for  Mountain  View  is  worse  than  losing  the  opportunity  to  serve 
development  land  capable  of  supporting  25  to  30  years  of  new  economic  growth  in  the 
area.  Because  of  the  checkerboard  pattern  of  annexation,  which  did  not  exist  in 
earlier  annexations,  the  City  generally  annexed  only  raw,  vacant  development  land. 
The  parcels  of  land  within  this  annexation  zone  that  had  already  been  developed  were 
not  annexed.  Therefore,  Mountain  View  is  left  serving  in  excess  of  1500  consumers 
(in  excess  of  7%  of  Mountain  View's  energy  sales)  in  enclaves  within  the  City  limits 
that  could  be  annexed  at  any  meeting  of  the  City  Council. 
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Exercising  its  utility  obligation  to  provide  reliable  service  to  its 
territory,  Mountain  View  had  constructed  facilities  to  serve  the  areas  that  are  now 
enclaved  as  well  as  the  adjacent  vacant  land  as  it  developed.  Now,  Mountain  View 
is  left  with  a  substantial  stranded  investment  in  facilities.  Mountain  View  has  in 
excess  of  30  megawatts  of  primary  distribution  feeder  capacity,  12  megawatts  of 
substation  transformer  capacity  and  one  entire  new  substation  that  most  likely  will 
never  serve  another  new  consumer  because  of  the  loss  of  all  the  vacant  development 
land  (in  excess  of  40  square  miles)  in  the  area  where  they  are  constructed. 
Mountain  View's  engineering  studies  have  shown  that  its  rates  to  all  of  its 
consumers,  including  the  truly  rural  consumers  in  eastern  Colorado,  could  be 
reduced,  or  at  least  held  stable,  in  the  future  as  load  developed  in  these  vacant 
areas,  thus  increasing  the  utilization  of  Mountain  View's  existing  facilities. 
Instead,  now  Mountain  View's  remaining  consumers  must  bear  the  burden  of  this 
stranded  investment. 

Mountain  View  willingly  participated  in  the  PUT  proceeding,  and  asserted  that 
the  Commission  must  find  that  the  deletion  of  the  areas  from  its  certificate  was  in 
the  public  interest.  This  was  based  upon  provisions  in  the  Colorado  Statutes  that 
a  Certificate  of  Public  Convenience  and  Necessity,  or  any  portion  thereof,  even  that 
of  a  cooperative  electric  association  exempt  from  rate  regulation,  could  only  be 
sold  or  transferred  upon  approval  by  the  Public  Utilities  Commission.  Nevertheless, 
the  City  of  Colorado  Springs  argued  that  the  Commission  had  no  jurisdiction  to  do 
anything  except  perform  the  ministerial  function  of  revising  the  boundaries  of 
Mountain  View's  certificate.  When  the  Administrative  Law  Judge  at  the  Commission 
suggested  that  he  thought  the  Commission  always  needed  to  look  out  for  the  public 
interest,  the  City  filed  an  action  in  the  local  district  court  for  an  injunction 
based  upon  its  position.  In  effect,  the  City  was  saying  that  it  determined  what  was 
in  the  public  interest  in  all  matters  relating  to  a  city,  even  those  matters 
involving  the  property  of  a  neighboring  utility. 

Within  the  past  two  months,  the  District  Court  has  decided  a  Motion  for 
Summary  Judgment  in  favor  of  the  City  of  Colorado  Springs  on  all  issues.  Despite 
the  existence  of  the  Colorado  Statutes,  the  Court  held  that  the  Public  Utilities 
Commission  had  a  ministerial  function  only  and  had  no  jurisdiction  to  exercise 
oversight  of  the  transfer.  In  response  to  the  judge's  request,  the  city  attorney 
submitted  a  proposed  order  to  the  Court  that  also  provided  that  the  Court  could 
order  the  transfer  of  the  Certificate  without  the  participation  of  the  Rural 
Electrification  Administration,  and  that  the  City  Charter  and  City  Code  constituted 
state  policy  for  Colorado  governing  the  territorial  dispute  between  a  municipal 
utility  and  a  neighboring  utility.  (If  R.E.A.  should  determine  to  deny  approval  of 
release  of  its  lien,  Mountain  View  would  be  caught  between  conflicting  decisions.) 
Mountain  View  has  objected  to  the  language  of  the  proposed  order  and  is  appealing 
the  final  order  to  the  Colorado  Court  of  Appeals. 

This  example  is  exactly  the  type  of  abuse  that  Representative  Long's  bill 
(H.R.3790)  is  designed  to  prevent.  Because  of  the  legal  power  of  the  City  of 
Colorado  Springs,  a  home  rule  city  under  Colorado  law,  the  City  is  able  to  declare 
for  itself  what  state  policy  is  to  be,  what  the  public  interest  is  to  be,  and  what 
the  terms  of  resolution  of  a  territorial  dispute  are  to  be.  When  the  cooperative 
electric  association  attempted  to  have  an  impartial  determination  of  public  interest 
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by  the  Colorado  Public  Utilities  Commission,  the  City  was  able  to  obtain  a  court 
injunction  to  block  that  attempt. 

Mountain  View  has  watcned  the  City  of  Colorado  Springs  take  whatever  territory 
it  wishes  to  for  as  long  as  Mountain  View  has  been  a  utility.  If  H . R. 3790,  or  some 
other  bill  that  provides  equal  protection  for  cooperatives,  is  not  passed  into  law, 
Mountain  View  expects  that  the  City  will  continue  in  this  fashion  until  Mountain 
View's  truly  rural  members  on  the  Great  Plains  of  eastern  Colorado  are  left  alone 
without  a  reasonably  priced  source  of  electricity. 


VERIFICATION 


STATE  OF  COLORADO 
COUNTY  OF  LINCOLN 


)  ss. 

) 


After  being  duly  sworn,  and  under  the  penalties  of  perjury,  I  declare  that  all 
statements  made  herein  are  true  and  complete  to  the  best  of  my  knowledge.  I 
understand  that  any  statement  made  in  violation  of  this  oath  shall  constitute 
grounds  for  the  dismissal  of  my  testimony. 


Jonri  A.  Ronr,  Genera lsH*ftager 


s — Jonrt 
(   Mou/tain  View  Electric  Association,  Inc. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  April 
1994,  by  John  A.  Rohr. 


My  commission  expires: 


(SEAL 


2/16/95 


Notary  Pud  1  ic 
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E.C.  Shreve,  Jr. 

Executive  Vice  President 


May  13,1994 


The  Honorable  Tim  Johnson 
U.  S.  House  of  Representatives 
Subcommittee,  Environment,  Credit, 

and  Rural  Development 
1301  Longworth  House  Office  Bldg. 
Washington,  DC  20515 

Dear  Chairman  Johnson: 

Testimony  before  the  House  Agriculture  Subcommittee  for  Environment, 
Credit,  and  Rural  Development  on  HR  3790,  The  Rural  Consumer  Protection  Act  of 
1994,  indicated  significant  problems  for  a  number  of  Rural  Electric  Cooperatives  across 
the  country  caused  by  municipal  annexations  including  three  cooperatives  in  Florida, 
Clay  Electric  Cooperative,  Inc.,  Suwannee  Valley  Electric  Cooperative,  Inc.  and  West 
Florida  Electric  Cooperative,  Inc. 

I'm  writing  on  behalf  of  the  thirty-two  municipal  electric  systems  in  Florida,  all 
members  of  the  Florida  Municipal  Electric  Association,  Inc.  and  I  request  that  this 
letter  be  inserted  into  the  record.   I  am  executive  vice  president  of  the  association  that 
was  formed  in  1942  and  I'm  in  my  eighteenth  year  as  the  executive  vice  president  after 
working  for  and  in  municipal  utility  systems  the  previous  thirty-five  years.    I  am  very 
well  acquainted  with  the  sixteen  cooperatives  in  Florida  and  the  Florida  Electric 
Cooperatives  Association  headquartered  in  Tallahassee,  Florida  as  is  the  Florida 
Municipal  Electric  Association. 

The  Suwannee  Valley  Electric  Cooperative,  Inc.  with  headquarters  in  Live  Oak, 
Florida  serves  all  or  portions  of  four  counties,  each  rural  in  nature.   There  are  no 
municipal  electric  utilities  in  the  counties  served  by  Suwannee  Valley  Electric 
Cooperative.   Suwannee  Valley  is  a  small  cooperative  with  16,025  members.   There 
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PQ  Box  101 14  •  Tallahassee.  Florida  32302-2114 
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are  five  cooperatives  in  Florida  smaller  than  Suwannee  Valley.    The  two  largest  cities 
in  Suwannee  Valley's  service  area  are  Live  Oak  with  a  population  of  6,332  and  Lake 
City  with  a  population  of  10,005,  each  served  by  the  Florida  Power  and  Light 
Company.   This  small  cooperative  with  16,025  members  showed  an  increase  in 
membership  for  the  past  five  years  of  23. 1  percent  and  increased  its  miles  of  lines  in 
service  by  10.5  percent.   Customers  per  mile  are  4.94. 

The  West  Florida  Electric  Cooperative,  Inc.  with  headquarters  in  Graceville, 
Florida  also  serves  in  all  or  parts  of  four  counties,  all  rural  in  nature.    It's  largest  cities 
are  Marianna  with  a  population  of  6,292  served  by  Florida  Public  Utilities,  Chipley 
with  a  population  of  3,866,  Graceville  with  a  population  of  2,675,  Bonifay  with  a 
population  of  2,612,  and  Blountstown  a  municipal  electric  utility  with  a  population  of 
2,404.   Seven  of  Florida's  cooperatives  are  smaller  that  West  Florida.   West  Florida 
has  21,319  members  and  shows  an  increase  in  membership  for  the  past  five  years  of 
12.2  percent,  increased  its  miles  of  line  by  8.7  percent,  customers  per  mile  are  5. 1 . 

None  of  the  cities  in  the  eight  counties  served  by  Suwannee  Valley  and  West 
Florida  have  aggressive  annexation  policies  and  there  is  only  one  municipal  electric 
system  in  the  entire  area.   Annexation  could  not  be  a  threat  to  these  two  cooperatives. 
They  have  shown  increases  in  membership  of  23  and  12  percent  respectively  while 
Florida  as  a  whole  has  shown  a  customer  increase  of  14.5  percent  over  a  similar  five 
year  period  (1987-1992)  according  to  the  Florida  Public  Service  Commission. 

Clay  Electric  Cooperative,  Inc.  is  the  third  largest  cooperative  in  Florida  with 
108,136  members.    Clay  serves  customers  in  thirteen  counties  located  in  northeast 
Florida.   Much  of  the  service  area  is  rural  including  two  National  Forests,  many  lakes 
and  numerous  second  home  recreational  areas.   Also  serving  electric  customers  in  the 
thirteen  county  area  are  Florida  Power  and  Light,  Florida  Power  Corporation, 
Suwannee  Valley  Electric  Cooperative,  and  eleven  municipal  electric  utilities.   To  give 
you  an  idea  of  the  size  of  the  service  area,  those  thirteen  counties  include  all  or 
portions  of  8  Florida  Senatorial  Districts  and  25  Florida  House  of  Representatives 
Districts.   By  comparison,  counties  served  by  Suwannee  Valley  and  West  Florida 
include  only  portions  of  3  senatorial  and  3  house  districts.    Clay  Electric  also  has  five 
district  offices  in  additional  to  their  headquarters  in  Keystone  Heights,  Florida.    I  can't 
conceive  of  annexations  hurting  Clay  Electric  where  they  have  increased  their 
membership  by  10.34  percent  the  past  five  years,  increased  their  lines  in  service  by  6.3 
percent,  and  their  customers  per  mile  of  line  by  40.28  percent  to  14.87. 

The  Florida  Public  Service  Commission  by  Florida  law  assumed  jurisdiction 
over  electric  service  areas  twenty  years  ago  with  specific  criteria  in  the  statutes  for 
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resolving  territorial  issues  including  the  elimination  of  non-economical  duplication  of 
facilities.   The  criteria  may  be  unique  to  Florida  as  a  high  growth  state  with  an 
extraordinary  high  retiree  population.    I  mention  this  as  the  strongest  argument  against 
HR  3790.   Territorial  issues  should  be  the  responsibility  of  state  government. 
Competition  in  the  market  place  is  essential  to  the  provision  of  low  cost  reliability 
service  to  the  consumer  including  electric  service.   HR  3790  eliminates  competition, 
even  yard  stick  competition,  as  currently  exists  in  the  monopolistic  electric  supply 
industry. 

Sincerely, 


E.  C.  Shreve,  Jr. 
Executive  Vice  President 


ECS/bst 

pc:   APPA 
FMEA 

file 
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Midwest  Electric,  Inc. 


P.O.  Box  10.  County  Road  33A 
Si.  Marys,  Ohio  45885-0010 
419-394-4110  or  1-800-962-3830 
Fax:  419-394-8333 


To  Whom  Ic  May  Concern: 

Midwest  Electric,  Inc.  desires  to  express  its  concern  regarding  loss  of 
territory  and  customers  to  municipal  electric  systems. 

Midwest  Electric  is  located  in  western  Auglaize  County  and  has  six 
municipal  systems  within  a  ten-mile  radius  of  the  headquarters  building. 
Midwest  Electric,  Inc.  serves  8600  rural  customers. 

The  co-op  has  lost  customers  and  territory  due  to  annexation  and  line 
extensions  into  unannexed  territory.   With  the  growth  in  the  cities  and 
villages,  we  expect  the  loss  of  customers  to  continue. 

Midwest  Electric's  rates  are  among  the  lowest  in  the  state,  not  including 
the  municipal  systems.   We  also  have  been  revolving  all  capital  credits 
on  a  16-year  rotation.   We  are  at  a  distinct  disadvantage  in  competing 
with  the  municipal  systems  as  those  systems  do  not  have  a  gross  receipts 
tax,  nor  the  expense  of  property  taxes. 

We  are  also  disadvantaged  in  customers  per  mile.   The  municipal  systems 
have  30+  members  per  mile  while  Midwest  Electric  has  6  nembers  per  mile. 

Our  density  of  customers  per  mile  is  much  greater  closer  to  the  cities 
and  villages  and  with  the  loss  of  customers  near  the  cities,  a  greater 
financial  burden  is  imposed  upon  the  more  rural  customers.  With  the 
loss  of  revenue,  the  more  rural  customers  have  to  assume  greater  over- 
head costs  in  labor,  debt  service,  equipment  and  racheted  power  costs 
due  to  a  greater  demand  charge  for  power,  which  lost  customers  helped  to 
create.   Listed  below  are  lost  customers  in  the  Midwest  service  area: 

A.  The  City  of  Wapakoneta,  Ohio,  extended  underground  service  lines  in 
an  unannexed  area  that  parallels  our  existing  overhead  lines.   The 
total  number  of  new  homes  lost  could  exceed  twenty  with  loss  of 
sales  approaching  $15,000  per  year. 

B.  The  City  of  Wapakoneta  annexed  a  group  home  for  the  handicapped  and 
has  asked  that  we  disconnect  our  service.   The  loss  of  sales  would 
be  $5,000  per  year. 

C.  The  Village  of  New  Bremen  annexed  farm  land  adjacent  to  our  distri- 
bution lines.   A  new  YMCA  is  being  constructed  in  the  area.   Lost 
revenue  unknown.   Ironically,  we  provide  service  to  the  YMCA  while 
it's  under  construction.   The  Village  was  unable  to  furnish  the 
power  quickly  enough. 

(Continued  on  Page  2) 
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Midwest  Electric,  Inc. 

P.O.  Box   10.  County  Road  33A 
St.  Marys.  Ohio  45885-0010 
419-394-4110  or  1-800-962-3830 
Fax:    419-394-8333 


Page    2 


D.   The  City  of  St.  Marys  has  annexed  area  in  which  we  previously  served. 
The  co-op  has  lost  six  existing  services  and  approximacely  25  new 
homes  are  scheduled  co  be  built.   Lost  revenue  for  existing  homes 
would  be  nearly  $6,000  per  year  and  lost  revenue  for  the  new  homes 
would  be  approximately  $10,000  per  year. 

The  above  situations  have  occurred  within  the  past  three  years.   We  still 
have  the  obligation  to  pay  capital  credits  to  the  existing  customers  that 
were  lost.   In  addition,  within  the  last  ten  years,  three  major  industrial 
customers  have  located  in  annexed  areas  that  were  previously  served  by 
Midwest  Electric. 

Midwest  currently  serves  three  subdivisions  that  are  now  adjacent  to  the 
Cities  of  Wapakoneta  and  St.  Marys.   The  subdivisions  were  previously  not 
near  the  city  limits,  but  with  the  growth  of  the  cities,  two  of  the 
subdivisions  are  adjacent  to  the  corporation  limits. 

We  are  concerned  that  we  could  lose  150  homes  to  the  above-mentioned  cities. 
Should  these  areas  be  annexed,  Midwest  Electric,  Inc.  would  suffer  severe 
financial  losses. 

Sincerely, 


;i* 


Charles  L.  Spencer 
General  Manager 


CLS/djf 
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KANSAS 

Municipal 
Utilities.  Inc. 


Summary  of   Testimony: 

1  .    Kansas   rural   electric  cooperatives  began  seeking  the 

help  of   Kansas  municipal   electric  cities   to  obtain  "single 

certified"   electric   service  territory   legislation   in  Kansas 
in    1972. 

2.  Single  certification    legislation   was  agreed   to  by  the 
Kansas   rural   electric  cooperatives,    Kansas   municipal   electric 
cities  and   the   Kansas   investor-owned   electric  companies   in 
1975   and   became  statute   law   in    1976. 

3.  The  Act  governed   well    until   the   Kansas   rural   electric 
cooperatives   sought  to  overturn   the  agreement  by  obtaining 
"stay   put"    legislation   in    1986.    A    KMU   survey  for  the  period 
of   1980-85   shows  that  the   rural   electric  cooperatives     had 
the   highest   percentage  gain  of  customers   ~   8.5%  --   compared 
to  only  4.3%  for  municipals.    This  corresponds  with   U.S. 
Department  of  Energy  Statistics   (attached  for  the  record)   for 
the   period  of   1986-91    which   shows  the   Kansas  electric 
cooperatives  gained   2.13%   in   customers   in   that   period   to  a 
5.80%  loss  for   Kansas  municipal  electric  cities. 

4.  In    1987,    an   agreement  was   reached   with   Mid-West 
Energy    (a   large  cooperative  GST),    the   Kansas   investor-owned 
electric  companies  and  the   Kansas  municipal  electric  cities 

to  add   a  compensation   package  to  the  then   existing   statute 
law. 

5.  No  municipal   electric  system   in    Kansas   nor  the   United 
States   has  ever   "taken   over"   an   entire  rural   electric 
cooperative,    but  since   1980,    17   municipal   electric  systems   in 
the   United   States   have  been   taken   over  by   rural   electric 
cooperatives,    including  4   in    Kansas: 


TO  IMPROVE 

AND  PROTECT 

SINCE   1928 


P.O.  BOX  1225 

McPherson,  KS 

67460 

OFF  316-241-1423 

FAX  316-241-7829 


City  of  Ellis   -   962   meters   by  Midwest   Energy   -1983 

City  of  Protection   -  418  meters  by  CMS  Electric  -   1983 

City  of  Willis   -   48  meters   by   Brown-Atchison   -    1982 

City  of  Wilson   -   500  meters  by  Smoky   Hill    -    1981 

6.    Since  enactment  of  the   Kansas   statute   in    1975,    there 
have  been   several   disputes   arise  over  electric  service 
territory,    but  to  my   knowledge  they   have  been    resolved  on   a 
local   basis.    There  currently   is  a  dispute  between   the  city  of 
Beloit  and   Jewell-Mitchell    rural   electric  cooperative 
involving   a   single  customer   served   by   the   REC  that   has  been 
inside  the  city  since  late  1964.    It  is  anticipated  that  the 
dispute  can   be   resolved   under   state   law  without  the   need  for 
any  federal    legislation.    I    submit  "local    problems"   are  best 
solved   at  the   "local    level." 


(Attachments    follow:) 
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Report      on 
in       Kansas 


municipal       &      coop      cgr-owth 
by      USDOE       (   1986-91    )    : 


Total    number  of  customers    in    1986 
Total    number  of   customers    in    1991 
Total   customer  growth   from    1986-1991 
Commercial/industrial   customers   in    1986 
Commercial/industrial   customers   in    1991 
Commercial/industrial   growth   from 
1986   to   1991 
Growth   in  MWH   from   1986   to   1991 


Coops 

172.541 

176.208 

+   2.13% 

35,020 

40,064 

+14.40% 
+   7.13% 


IV1  unicipal 


236 

708 

222. 

986 

-  5 

80% 

36, 

127 

30 

078 

-16 

74% 

+  15 

64% 

Nationally,    17   municipal   electric  cities   have  been   take  over  by   rural 
electric  cooperatives   since   1980,    while   no  cooperatives   have  been   taken 
over   by   municipals. 


KfVIU      annexation      impact:      survey 
results      for-      1980-85: 


Rural  electric  cooperatives 8-5% 

Kansas  City  Power  S   Light 7.6%     "*■ 

Kansas  Gas  5  Electric "7  .  M-% 

KPL  Gas  Service 5  .  5% 

Centel U.6% 

Municipal   electrics *+  -  3%     ** 

Empire 3  .  3% 

In  actual  numbers,   the  gains  in  electric  customers  for  each  utility 

group  within  that  6-year  period  was: 

UTILITY NO.   CUSTOMERS  GAINED 

Rural  electric  cooperatives  13,263 

KCPL  9,600   * 

KGE  17,025 

KPL  Gas  Service  15,186 

Centel  2,880 

Municipal  electrics  9,642 

Empire  302 

*  Estimated:    Same  ratio  of   Kansas  customers  as  reported  for 

Missouri  customers. 
'*">vlncludes  figures-    for   118  of  124  municipal   electric  cities 
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SUrf    t  LOCAL    FUBLICLT   OLMU)    ELECTRIC  UII.lTitS 


TOTAL 

TO'Al 

■'«■-■-      i.    4 

•—-.■<      1 

rOTAL   ML*   SCLO 

TOTAL   HUH   SOLD 

ULTIMATE 

U.TIMAT; 

CHANCE 

INDUSTRIAL 

INDUSTRIAL 

CHANCE 

10  ULT1WE 

TO  ULTIMATE 

CHANCE 

CUSTOMERS 

CJ5-0MU! 

FROM   1984 

CUSTOMERS 

CUSTOMERS 

FROM   19B6 

-;,;  » t»  . 

orsiCMtRs 

'ROM   -956 

J1ATE 

IN    1V86 

IN    1991 

TO   1991 

IN   1986 

IN    1991 

TD    1091 

IN    19S6 

IN   199- 

TO   1991 

U«*« 

358. 121 

305,89* 

10.551 

45,891 

56.025 

22.081 

9.853,101 

11.941.467 

2-.20X 

ALASKA 

58,897 

61,044 

3.65X 

9.91C 

10,198 

2.911 

-.323.931 

1,349.999 

'.971 

Mtisatu 

501.802 

599.924 

19.551 

41.173 

49.118 

19.301 

12.783.394 

16,420,308 

28.4C1 

AJUJWSA3 

'15,670 

133,648 

15.541 

15,448 

16,964 

9.811 

2.481.080 

3,544.264 

32.271 

a     "-.«:i 

2.419,336 

2,707,466 

11.911 

315,515 

290,774 

-7.841 

44,647.973 

49,314,953 

13. 4S* 

COLORADO 

269,510 

284.580 

5.391 

36.718 

37,417 

1.901 

4,401,3C6 

5,318,872 

2J.3H 

CONNECTICUT 

59,  -•■; 

62,910 

&.S1X 

6,660 

7,587 

13.921 

1,372, 92' 

1.545.490 

12   571 

CELAUA8E 

39,016 

43,724 

12.071 

5,171 

5,859 

13.301 

873. 05C 

1.094,806 

2S.40X 

flob:d» 

SS*. 325 

1,038,287 

17.751 

102.012 

117.993 

15.671 

18,248,682 

23,378,291 

28.: ix 

OEOBHIA 

284,115 

275,054 

3.851 

37.97C 

38,900 

2.451 

6.808.911 

7,935,575 

16.55* 

UUAI! 

3 

0 

o.oox 

0 

C 

O.OOX 

0 

0 

o.oc* 

IDAHO 

32.478 

34.336 

5.721 

3,991 

4.329 

8. 471 

862,230 

998, 18C 

15.771 

ILL  IWJ1S 

188,340 

207, 1C4 

9.961 

20,338 

23,392 

15.021 

3,538.742 

4.447.207 

23.671 

INDIANA 

219,677 

232,561 

5.B6S 

29,208 

29,578 

1.27X 

4,439,253 

5.405,824 

21.771 

1QM 

179,675 

182,748 

1.711 

25. 315 

24.204 

3.511 

3,354.442 

3,937.944 

17.391 

KANSAS 

236, 7C8 

222,986 

•5.80* 

36,127 

30,078 

-16.741 

4,154,510 

4,604,2C4 

15.64* 

KENTUCKY 

18', 449 

183,927 

1.371 

24.965 

27,162 

8.801 

4.484.953 

5,105.910 

13.791 

LOUISIANA 

130.122 

134,820 

3.611 

16,244 

16.959 

4.401 

2,775.849 

3,223.928 

16.14* 

MAINE 

13.240 

13,132 

-0.321 

1,737 

1,772 

2.011 

181,995 

203.020 

11.55* 

Miiue 

26.886 

29.046 

8.031 

3.660 

4,148 

13.881 

480.991 

585.940 

21.821 

MASSAC>*JSETTS 

314,239 

339,797 

B.13X 

31.395 

35.934 

14.46X 

5,074,227 

5.894,554 

16.17X 

MICHICAN 

246,881 

263,374 

6.681 

32.595 

35,559 

9.091 

5,370.865 

4, 124, 438 

"4.031 

Minnesota 

280.291 

283,616 

1.191 

37,241 

34.612 

-1.691 

5,323.919 

6,328.924 

is.aax 

MISSISSIPPI 

116,785 

126,657 

8.45X 

18,767 

20,484 

9.15X 

2,899,564 

3,435,534 

18.43* 

Missouri 

334. 5C4 

340,500 

0.591 

43,876 

44,470 

4.371 

J.  984. 773 

7.345,781 

22.661 

MONTANA 

14,316 

897 

-93.711 

1,829 

134 

•94.201 

230.798 

13.945 

-93.96* 

NESSASKA 

754,746 

784,619 

4.491 

99,977 

107,782 

7.811 

15,293,433 

17,987,624 

17.621 

BEVAOA 

11,480 

14,182 

23.541 

1,564 

2.004 

28.13X 

1,051.250 

981.885 

-6.401 

NEU    HAMPSHIRE 

9,610 

10,438 

8. 621 

1,591 

1.741 

10.691 

115.741 

•40,917 

21.751 

REV  JERSEY 

45.282 

48,590 

7.311 

5,051 

5,544 

9.801 

660.3C3 

789,139 

19.511 

NO/  HRICO 

55,5-7 

63,802 

14.921 

6,704 

8.C55 

20.131 

864.336 

1,248.559 

44.771 

au  toat 

144, ',66 

151,649 

5.191 

17,477 

18,910 

3.20* 

15,731,641 

16,675,?ai 

6.201 

NO.   CAROLINA 

418,390 

451,697 

7.961 

54.185 

60.099 

10.911 

9.544.248 

11.187,922 

17.221 

NO.    CASTA 

14,650 

11.219 

-23.421 

2,185 

1,871 

•14.371 

262,995 

237,904 

•9.54! 

OHIO 

282,671 

301,905 

6.801 

31.273 

35.041 

12.05X 

5,148,627 

4.802,912 

32. '3! 

OKLAHOMA 

178,385 

162,875 

-a. 691 

21,307 

20,198 

•5.2CX 

3,601,147 

3,576,931 

•0.671 

OREGON 

194,949 

208,126 

6.761 

22,450 

24,898 

10.901 

6,730.593 

7,419.357 

13. 2C 

PENNSYLVANIA 

72.063 

74,427 

3.25X 

8,476 

8,611 

1.591 

1,030,678 

1,176,036 

14. IE 

RHODE    [SLAW 

3,409 

3,903 

14.491 

354 

354 

-0.56* 

25,955 

3', 914 

22.971 

SO.    CAROLINA 

209,985 

231.836 

10.411 

29,731 

32,760 

10.19* 

9,288,547 

10,427.172 

12.26- 

SO.   DAKOTA 

44.908 

50.023 

11.381 

6.173 

6,421 

7.24X 

814,627 

961,188 

17.99 

TENNESSEE 

1,520,226 

1,684,485 

10.801 

173,531 

213,198 

22.86* 

44,439.127 

52.291,676 

17.67 

TEXAS 

1. 11C, 329 

1,143,727 

3.011 

129,667 

131,809 

1.65* 

24,267,249 

28,040,029 

15.55 

UTAH 

115,109 

125,901 

9.381 

12.469 

14,299 

12.S7X 

1,838,453 

2,320,798 

26.24 

VERMONT 

42.576 

46.786 

9.891 

6,357 

6,905 

8.62* 

566,733 

690.341 

17.66 

VIRCINIA 

126,406 

141,452 

11.90* 

15,274 

17,314 

13.36X 

2,764.953 

3,487,649 

24.05 

UASH1KCT0X 

1,044,903 

1,162,332 

11.241 

105.472 

117,313 

11.23X 

34,522,080 

41,058,701 

18.93 

U£ST  VIRCINIA 

3,577 

4,165 

16.441 

652 

675 

3.53* 

50,405 

57,232 

13.54 

WISCONSIN 

196,975 

208,559 

5.881 

26.574 

28.706 

8.02X 

4,302,193 

5.512,727 

28.14 

UTCMINC 

21,614 

22,635 

4.721 

3,427 

3.733 

8.93X 

335,434 

393,766 

17.3? 

TOTAL 

14,103.414 

15,301.364 

8.49X 

1,725,881 

1,838,308 

6.511 

335,403.218 

393.419.52C 

17.35 

SoL.rc«:     U.S.  Daps  r  tar  nt  of   Energy,    Energy   Irforn»tion  AdMnf  strati  on,    tzrm  EJA-SA1,    19C6  arc  199*. 
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CCCPtJANyE   EL£CI«::  UTILITIES 


IOTA> 

TOTAL 

:xxt-c:»-  1 

COMMERCIAL    I 

TOTAL    MLH    SOLE 

TO'AL   ITU1   5UID 

ULIIMA'S 

ULTIMATE 

CHANCE 

INOUSTNIAL 

IMXJSTRIAL 

CHANCE 

TO    JLTIMAIE 

T3  Ul'INArE 

rHAWCE 

OSTMEIS 

cusiowas 

from  1986 

CjaTOMEls 

CUSTOMERS 

(ROM    1986 

CUSTOMERS 

CUSTOMERS 

'ROM    I9i 

5T»rE 

IK     '5V 

Ik   1991 

TO   1991 

IN    '986 

III   1991 

TO   1991 

IN    1986 

IN   1991 

TO   199' 

ALABAMA 

346, 78S 

373.882 

9.24X 

23,118 

36,391 

57.41X 

4,BA7,904 

6,573,011 

35 .031 

«msu 

151,616 

156,343 

2.98X 

17,746 

19.712 

11.38* 

2.436,9'2 

2,545.420 

4.45'. 

»[rawt 

90,161 

101,649 

T2.74X 

10.265 

11,516 

12.I9X 

2.207,000 

2.550.9?S 

15.583 

UUKSAS 

278,625 

306,295 

9.93X 

16.778 

18.259 

8.83X 

3,889,675 

3.621.529 

44.521 

California 

10, 393 

11,923 

T4.72X 

1,031 

1.465 

42.10X 

154,215 

195,259 

24  611 

.-    n:: 

273. SAO 

307.632 

12.34X 

36.867 

42,162 

K.36X 

5.150.599 

6,072.52a 

17.901 

CONNECT  I  :iTT 

0 

3 

0.0CX 

0 

0 

0.30X 

0 

z 

1.001 

DELAUARf 

36,942 

45.398 

22.891 

1.5-9 

2.717 

105.99* 

377,038 

522.833 

ii.tt: 

ri.oaiDA 

515.242 

632.342 

22.73X 

43.948 

55.C02 

2J.15X 

6.574.364 

8.393,979 

35.242 

GEORGIA 

845.272 

1.039,738 

23. 01X 

46,503 

70.655 

5I.94X 

12.403,887 

16.122.233 

J9.S83 

NAUAII 

0 

0 

o.oox 

0 

0 

3.00X 

0 

3 

0.C31 

IDAHO 

44,028 

47,338 

7.S2X 

4,503 

5,319 

18.121 

1,024,647 

1,150.72a 

12.30: 

.   »: 

207.405 

216.964 

4. 611 

r,173 

11.272 

0.89X 

3.377,466 

J. 444, 192 

ii. res 

imd:mu 

351,357 

373,490 

6.36X 

15.892 

17,549 

10.41X 

5.154.223 

6, -60.414 

19.525 

icu» 

172.913 

180.496 

4.38X 

4,305 

5.936 

23.54X 

2,888.912 

3,082.763 

6.711 

KANSAS 

172.541 

T76.208 

2.m 

35,020 

40,064 

14.4CX 

2.724,205 

2.918,573 

7.13J 

CENtUCXV 

493, 448 

548,572 

11.  TO 

33.899 

44,514 

37.21X 

12,541,926 

16,364,357 

3C.43X 

LOUISIANA 

310,022 

322.386 

3.99X 

26.641 

27,420 

2.92* 

4,586,356 

5,038.358 

9.861 

■>■«' 

12.378 

15,896 

23.  44X 

1,113 

1,569 

36.C8X 

65,163 

106,540 

25.10X 

MJLRTLAMO 

105.971 

127,348 

20. 17X 

7.837 

10,12a 

28.90* 

1,800,233 

2.492,199 

38.44X 

MASSACHUSETTS 

0 

2,867 

n/tt 

0 

90 

■V* 

3 

34,108 

nji 

MICHIiAJt 

194.423 

210.963 

8. SIX 

6,733 

7.448 

10.62X 

1.554.118 

1,809,340 

•6.42X 

MINNESOTA 

408.727 

510,292 

24.85X 

18,060 

23.044 

27.62X 

5.309.715 

7,493,996 

36.01X 

MISSISSIPPI 

466,431 

528.996 

13.41X 

41.077 

56,751 

34.16X 

8,040,397 

10.170, 154 

26.49* 

c;svxs; 

442.929 

497,846 

12.40* 

25,586 

29.359 

14.75X 

7,258. 646 

a, 795. 382 

21. ITS 

MONTANA 

95,571 

130,544 

5.2CB 

9.824 

10,225 

4.C4X 

1.639,023 

1,775.730 

8.34X 

UERtASU 

18,491 

18,906 

2.24X 

3,547 

3,637 

2.54X 

437.577 

471.205 

7.69X 

HE'JADA 

14,370 

18.969 

32. OCX 

2.294 

3,302 

30.86X 

422,033 

863,756 

105. S5X 

«FJ  NAMPSH1RE 

52,884 

63.535 

23.  HX 

5,310 

7,168 

34.99X 

464,836 

575.239 

23.751 

»tu  JEifsn 

8.846 

9.8C2 

10.81X 

32 

37 

-2.63X 

88,933 

101,579 

14.22* 

new  mexico 

128.664 

140,690 

9.35* 

24,118 

23.293 

-3.42* 

2.268.373 

2.492.396 

9.88X 

NEW  rac 

11.584 

13.311 

14.9H 

Z71 

270 

-0.37X 

119,992 

139,607 

16.35X 

<c.  Carolina 

538, 2SS 

627,055 

16.49* 

28,773 

J7, 127 

29.33* 

6.784,442 

8,445.927 

2S.08X 

■O.  DAXOTA 

100,437 

104,640 

4. 13* 

12.746 

12.249 

-3.90X 

2,955,244 

2.918,269 

-1.25X 

CII0 

241,380 

268,625 

11.29X 

17,932 

19.01C 

6.01X 

3,665.0-0 

4,548.049 

24.09X 

OCUUOU 

341,031 

353,997 

3. BOX 

48,410 

51.968 

7.3V* 

5,128.918 

5,518,110 

7.59X 

CBESON 

109.275 

146.381 

33.96X 

11,313 

14,634 

29.36* 

2.574,424 

3,571.565 

3a.73X 

PEWBTLYAMU 

166.678 

175,458 

5.27X 

8,021 

8,988 

12.06X 

1,553,221 

1,726,672 

11.17* 

RHODE   ISLAM) 

0 

0 

a. ocx 

0 

0 

o.oot 

0 

0 

O.OCX 

SO.   CAJtO'.IIIA 

375,989 

440,663 

17.20X 

25.252 

33,840 

34.911 

5,443,497 

7,386,776 

S4.71X 

SO.   CAT 3-1 

104,968 

109.312 

4.14X 

7.446 

7,444 

4. 7TS 

1.696,738 

1,902.678 

12.14* 

JEWESSES 

539.682 

616,337 

14.2CX 

52,834 

84.829 

60.56X 

10.370,522 

12.740.918 

22.S6X 

TEXAS 

1,006.498 

1,074.170 

6.72X 

122,857 

134,062 

9.12X 

14,695,820 

17,968,232 

22.27* 

l/TA* 

21.434 

23,185 

8.17X 

3,333 

3.81* 

14.433 

675,491 

682,267 

1.C0X 

VERMONT 

17,747 

21.207 

19.50X 

522 

656 

Z5.67X 

161,451 

175,615 

B.77X 

VIRGINIA 

239,167 

293,544 

22.74X 

14.087 

19,244 

36.61X 

4,132,351 

5. 432, 812 

31. 47* 

UASHiasToa 

95.12C 

108,813 

14.40X 

8,036 

9,630 

19.84X 

2,442, S57 

2,837,071 

16.15X 

LEST    VltCHU 

6.897 

7,460 

8.16X 

485 

563 

16.08X 

51.299 

61,483 

19.85* 

WISCONSIN 

169.518 

181.979 

7.35X 

S.591 

6,821 

22.00X 

2.098,394 

2,411,A3a 

14.92* 

vrmiac 

47,407 

45,910 

-3.16X 

B.710 

8.696 

-0.14X 

1,989,965 

2.053,471 

3.19X 

TOTAL 

10,344,122 

11,704,513 

12.72* 

831.764 

1.041,975 

22.33X 

166,209,711 

205.004,715 

23.34X 

Source;     U.S.   Department  o#  Ereriy,   Energy   Infonweion  At*iinifltration,    torn  E.A-661,    19*56  end   1991. 


(Additional  attachments  are  held  in  the  committee  files.) 


402 


qrkciroco  piucr  pococr  quthority 

RO.  BOX   70      3409  south  mam  LAMAR.   COLORADO    81052 

(719)  336-3496  James   M.   Henderson 

Gem    .   7  rncgei 


STATEMENT  OF 

JAY  SUHLER,  MAYOR 

TOWN  OF  SPRINGFIELD,  COLORADO 

AND 

VICE  PRESIDENT 

ARKANSAS  RIVER  POWER  AUTHORITY 

LAMAR,  COLORADO 

FOR  THE  HEARING  RECORD  OF  H.R.  3790 

A  BILL  THAT  WOULD  RESTRICT  MUNICIPAL  ELECTRIC 
SYSTEMS  FROM  SERVING  ALL  THEIR  CITIZENS 


BEFORE  THE  SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT 
AND  RURAL  DEVELOPMENT  OF  THE  U.S.  HOUSE  OF 
REPRESENTATIVES  COMMITTEE  ON  AGRICULTURE 


Mr.  Chairman  and  distinguished  member  of  the  Subcommittee,  my  name  is 
Jay  Suhler  and  I  am  the  Mayor  of  the  Town  of  Springfield,  Colorado.  I  am 
also  the  Vice  President  of  the  Arkansas  River  Power  Authority,  an 
intergovernmental  political  subdivision  of  the  State  of  Colorado  that  supplies 
the  wholesale  electric  power  needs  of  its  seven  municipal  members. 
Springfield  is  an  incorporated  town  with  a  population  of  approximately  1,500 
and  is  located  in  a  rural  area  in  southeastern  Colorado  with  a  total  county 
population  of  approximately  5,000.  The  seven  municipal  members  of  the 
Arkansas  River  Power  Authority  are  all  located  in  rural  areas  and  they 
provide  electric  service  to  a  population  of  over  38,000. 


We  oppose  H.R.  3790. 


Member 
palities: 


Holly     •     La  Junta     •     Lamar     •     Las  Animas     •     Raton     •     Springfield     •     Trinidad 
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We  believe  the  mission  of  the  Rural  Electrification  Administration  (REA)  and 
the  low  cost  financing  made  available  to  its  electric  cooperative  borrowers 
(cooperatives)  continue  to  be  important  programs  in  rural  America.  However, 
we  strongly  disagree  that  the  REA's  ongoing  mission  and  that  of  its 
cooperative  borrowers  is  at  risk  unless  the  federal  government  preempts  state 
utility  service  territory  laws.  Moreover,  we  dispute  the  contention  of  the 
cooperatives  that  their  ongoing  financial  health  and  the  security  for  the 
repayment  of  federal  loans  is  at  risk  as  a  result  of  municipal  annexation. 

In  our  view,  this  contentious  issue  essentially  boils  down  to  a  few  important 
facts  and  policy  considerations.  They  are: 


• 


• 


There  is  no  compelling  problem  that  suggests,  never  mind  demands,  a 
federal  solution.  The  REA  and  its  cooperative  borrowers  have  not 
presented  one  shred  of  hard  evidence  that  links  financial  impairment  or 
insolvency  to  municipal  annexation. 

Federal  preemption  would  cast  aside  state  laws  and  constitutional 
provisions  that  have  been  carefully  crafted  to  reflect  the  "public  interest" 
and  policy  considerations  of  the  individual  states.  These  state  laws  have 
been  established,  refined  and  modified  over  many  years  to  keep  pace  with 
changing  state,  regional  and  local  circumstances  that  affect  planning  for 
orderly  growth. 

Municipalities  do  not,  as  the  cooperatives  contend,  engage  in  '"unilateral" 
annexations  to  "cherry  pick"  developing  loads.  To  the  contrary, 
annexations  are  commenced  by  citizen  initiative  and  are  voted  on  by 
citizens.  Federal  preemption  would  disadvantage  and  penalize  consumers 
in  newly  annexed  areas  who  not  only  initiate  the  annexation  process,  but 
who  also  desire  a  full  range  of  essential  municipal  services  including  utility 
services. 

Municipal  utilities  are  also  engaged  in  efforts  to  stimulate  local  economies. 
These  efforts  provide  substantial  benefits  to  the  rural,  unincorporated 
areas  located  outside  municipal  boundaries.  Federal  preemption  would 
effectively  discourage  these  efforts,  to  the  detriment  of  the  rural  economy. 
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We  are  confident  that  once  the  facts  are  separated  from  the  anecdotal  stories 
and  turf  mentality  it  will  be  evident  to  this  Subcommittee  that  the  existing 
state  requirements  for  resolving  electric  service  area  disputes  (i)  do  not 
jeopardize  the  financial  interest  of  the  federal  government,  (ii)  adequately 
compensate  cooperatives  when  citizens  desire  and  approve  annexations 
through  the  ballot  box,  and  (iii)  do  not  impair  the  growth  in  customer  or 
energy  sales  of  cooperatives. 

REA  LOANS  ARE  NOT  JEOPARDIZED  BY  MUNICIPAL 
ANNEXATION 

We  submit  that  the  security  for  repayment  of  outstanding  REA  loans  is  the 
only  valid  issue  that  should  be  considered  if  the  federal  government  entertains 
preemption  of  state  laws  that  deal  with  the  assignment  of  electric  utility 
service  areas  between  municipalities  and  cooperatives.  The  REA  and  the 
cooperatives  have  not  submitted  any  hard  evidence  of  threats  to  the  security 
of  REA  loans  resulting  from  annexation.  All  we  have  heard  from  REA  are 
generalized  stones,  but  no  supporting  evidence.  Indeed,  REA  did  not  have 
this  evidence  in  September  1993  when  then  Administrator  Huff  stated  the 
following  in  a  letter  to  Senator  Alan  Simpson:  'REA  has  not  undertaken  to 
keep  records  documenting  for  each  affected  borrower  the  precise  impacts  of 
annexations  and  condemnations  on  such  matters  as  the  load  and  revenue 
projections  of  borrowers  or  rates  for  electric  service".  Have  such  records  and 
evidence  suddenly  materialized0  No!  Current  REA  Administrator  Beyer  did 
not  present  any  evidence  of  a  linkage  between  municipal  annexation  and 
financial  instability  of  cooperatives  to  the  Subcommittee  at  its  hearing  on  May 
4,  1994.  This  total  lack  of  evidence  defeats  the  assertion  by  the  cooperatives 
that  territorial  protection  is  necessary  to  protect  the  security  of  REA  loans. 

In  Colorado,  the  cooperatives  in  the  growth  areas  of  our  state  are  growing  at 
a  faster  pace  than  municipal  electric  systems  and  are  in  better  financial  shape 
than  ever.  These  Colorado  cooperatives  are  experiencing  financial 
prosperity,  not  financial  ruin.  As  examples  of  the  foregoing,  we  note  and 
enclose  the  following  to  this  statement: 


• 


Exhibit  A:  San  Isabel,  REA  Pueblo,  Colorado,  announces  in  March 
1994  that  it  will  reduce  its  rates  for  the  first  time  in  55  years.  It 
attributes  this  good  news  to  'the  overall  economic  health  of  the 
association." 


• 


• 
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Exhibit  B:  Comparative  financial  statistics  for  1986  and  1992  for 
Mountain  View  Electric  Association,  Limon,  Colorado,  showing 
substantial  financial  improvement  in  all  categories. 

Exhibit  C:  Key  comparative  financial  statistics,  1986  and  1992,  for 
Poudre  Valley  REA,  Fort  Collins,  Colorado,  showing  sustained  and 
substantial  financial  improvement. 

•  Exhibit  D:  Letter  from  the  General  Manager  of  the  Poudre  Valley 
REA  (who  testified  at  the  Subcommittee  hearing  on  May  4,  1994, 
urging  Congress  to  pre-empt  state  laws)  to  Poudre  Valley's  customers 
announcing  a  record  refund  of  capital  credits. 

Moreover,  statistics  compiled  by  the  Department  of  Energy's  Energy 
Information  Administration  show  that  cooperatives  in  Colorado  are  growing 
faster  than  municipal  electric  utilities  in  both  sales  and  customers  for  the 
period  1987  -  1992  (See  Appendix  A,  testimony  of  Larry  Watson,  dated  May 
4.  1994,  Hearing  Record,  HR  3790  (House  Subcommittee). 

We  have  noted  above  that  in  our  opinion  the  security  for  outstanding  REA 
loans  is  the  only  legitimate  federal  issue  with  respect  to  municipal 
annexations  and  state  service  territory  laws.  No  evidence  has  been  submitted 
by  the  cooperatives  to  link  financial  instability  and  impairment  of  federal 
loans  to  municipal  annexations.  Even  if  such  evidence  existed,  HR  3790  does 
not  require  any  showing  by  either  the  REA,  the  borrower,  or  the  state 
"appeals  panel"  that  an  outstanding  loan  would  be  at  risk  if  a  proposed 
transfer  of  service  territory  were  to  occur.  HR  3790  would  permit  the  veto  of 
any  service  territory  transfer  without  regard  to  whether  it  would  adversely 
affect  repayment  of  an  outstanding  loan. 

The  REA's  own  regulations  require  consideration  of  anticipated  annexation 
plans  of  adjacent  municipalities  when  cooperative  borrowers  submit  loan 
applications  7  C.F.R.  1710.1 12(b)(5).  If  this  provision  is  administered 
properly,  it  would  avoid  loans  being  issued  for  development  in  areas  that  are 
likely  to  be  annexed.  This  in  turn  would  permit  more  dwindling  federal  funds 
to  be  available  for  loan  purposes  to  provide  service  in  areas  that  are  truly 
rural  in  nature. 
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STATE    LAWS   ON   ASSIGNMENT   OF   SERVICE   TERRITORIES 
ALREADY  REFLECT  THE  "PUBLIC  INTEREST" 

The  cooperatives  contend  in  supporting  HR  3790  that  they  are  simply  seeking 
a  mandated  federal  "public  interest"  determination  by  an  independent  state 
appeals  panel.    However,  the  carefully  crafted  state  laws  and  constitutional 
provisions  already  reflect  the  "public  interest"  of  the  individual  states.   Take 
Colorado  for  example.   In  1954  the  people  of  Colorado,  at  a  general  election, 
voted    by    a   substantial   majority   to   add   a   provision   to   the    Colorado 
Constitution  that  permits  municipalities  to  provide  electric  utility  service  to  all 
citizens  within  their  municipal  boundaries.     Clearly,  this  right  reflects  the 
"public  interest"  in  Colorado.     The  cooperatives  may  not  like  this,  but 
nevertheless  this  provision  was  added  to  our  Constitution  by  a  vote  of  the 
people!    Moreover,  the  cooperatives  in  Colorado  initiated  legislation  in  our 
General  Assembly  in  1 962  that  would  bring  them  under  the  jurisdiction  of  the 
Colorado  Public  Utilities  Commission.    Thus,  the  cooperatives  in  Colorado 
knew  or  should  have  known  when  seeking  this  legislation  in  1962  that  the 
Colorado  voters  had  clearly   expressed  the  'public  interest"  in  granting 
municipalities  the  constitutional  right  to  provide  electric  service  to  all  their 
citizens.    The  Colorado  cooperatives  now  seek  federal  interference  in  this 
expression   of  the   "public   interest"  m   Colorado,   without   providing  any 
evidence  to  this  Subcommittee  that  municipal  annexation  is  resulting  or  has 
resulted  in  financial  instability,  has  frustrated  a  federal  purpose,  or  has 
prevented  cooperatives  from  growing. 

The  'public  interest" in  Colorado  has  also  been  expressed  by  our  legislature 
in  enacting  in  1986,  at  the  vigorous  sponsorship  of  the  cooperatives,  a 
territorial  compensation  law.  This  compensation  law  fully  protects 
cooperatives  and  the  federal  investment  when  a  municipality  elects  to  provide 
exclusive  service  within  a  newly  annexed  area.  This  law  requires  a  payment 
of  more  than  the  original  cost  (hence  more  than  the  federal  loan)  spent  by  the 
cooperative  for  electrical  facilities  plus  it  requires  the  municipal  utility  to  pay 
for  the  growth  expectations  of  the  cooperatives  for  10  years  following 
annexation.  This  growth  expectation  payment  is  required  even  in 
circumstances  where  there  were  no  facilities  or  cooperative  customers  in  an 
area  at  the  time  of  its  annexation.  This  law  also  reflects  the  "public  interest". 
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Municipalities  Do  Not  "Cherrv  Pick"  Developing  Loads 

Municipalities  have  been  characterized  as  rustlers,  carrying  off  the  best  cattle 
(territory)  without  warning  after  the  cooperatives  have  nurtured  the  territory. 
This  is  a  gross  mischaracterization  of  municipal  annexation.  Annexations  are 
typically  commenced  by  citizen  initiative  and  are  voted  on  by  citizens.  Under 
Colorado  law,  there  must  be  a  community  of  interest  between  the  area  to  be 
annexed  and  the  annexing  municipality  and  the  annexed  area  must  be  urban  or 
suburban  in  character.  Federal  pre-emption  would  penalize  consumers  in 
newly  annexed  areas  who  not  only  initiate  the  annexation  process  to  begin 
with,  but  who  also  desire  a  full  range  of  essential  municipal  services, 
including  utility  services.  Again,  this  penalty'  is  to  be  visited  upon  the  citizen 
of  the  municipality  absent  any  showing  whatsoever  that  municipal  annexation 
threatens  the  repayment  of  federal  loans  extended  to  electric  cooperative 
borrowers. 

Municipal  Utilities  Participate  In  Efforts  To  Stimulate  Local  Economies 

Municipalities  that  own  and  operate  an  electric  utility  in  an  area  that  is 
sparsely  populated  and  rural  outside  municipal  boundaries  typically  engage  m 
efforts  to  stimulate  local  economies.  These  efforts  provide  substantial 
benefits  to  the  rural,  unincorporated  areas  located  outside  municipal 
boundaries.  Examples  of  these  efforts  by  municipal  utility  members  of  the 
Arkansas  River  Power  Authority  are  attached  to  this  statement  as  Exhibit  E. 
Federal  pre-emption  would  effectively  discourage  these  efforts  to  the 
detriment  of  the  rural  economy.  The  existence  of  a  municipal  electric  utility 
is  a  key  tool  in  promoting  economic  development  where  businesses  are 
interested  in  a  full  range  of  essential  services.  Our  ability  to  provide  such 
unified  and  integrated  utility  services  is  critical  for  retaining  and  attracting 
these  customers.  Again,  the  benefits  of  our  successes  in  these  areas  does  not 
stop  at  the  city  gate. 
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Conclusion 

The  Town  of  Springfield  and  the  Arkansas  River  Power  Authority  urge  this 
Subcommittee  to  resist  efforts  to  overturn  the  current  system  of  state  service 
territory  laws.  Proponents  of  federal  pre-emption  have  presented  no 
compelling  case  to  substitute  federal  intervention  in  an  area  that  has  been 
carefully  handled  by  the  states  and  reflects  the  public  interest  of  the  individual 
states. 
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EXHIBIT  A 


First  rate  cut  in  55  years 
announced  by  San  Isabel 


The  Board  of  Directors  of  the  San 
Isabel  Electric  Association  has  an- 
nounced a  2.7  percent  across  the 
board  rate  cut  to  its  customers,  the 
first  in  55  years. 

According  to  William  W.  Wood, 
General  Manager  of  San  Isabel 
Electric,  the  rate  cut  was  made  pos- 
sible by  the  overall  economic  health 
of  the  association. 

"The  board  believed  our  members 
would  welcome  some  immediate  cost 
savings  while  we  continue  to  main- 
tain substantial  margins  for  future 
distribution,"  Wood  said. 

SIEA  has  increased  its  invest- 
ments in  plant  and  facilities  by  15 
percent  in  the  last  five  years,  while 
reducing  its  outstanding  debt  by  7.2 
percent.  The  electric  association  has 
also  been  able  to  reach  a  40  percent 
equity  position  that  was  established 
by  the  Rural  Electrification  As- 
sociation. 

"We  have  been  able  to  finance 
system  improvements  to  maintain 
SIEA  as  a  modem  electric  utility 
without  incurring  additional  debt," 
Wood  said. 

The  association's  margins  have 
increased  43.5  percent  at  the  same 
time  that  operating  expenses  rose 
only  10.5  percent.  Revenue  margins 
have  risen  from  7.2  percent  to  1 1  per- 
cent 

Board  president  Carmel  A.  Garlut- 
zo,  Trinidad,  said,  "The  numbers  tes- 
tify to  the  quality  of  San  Isabel 
Electric's  management.  Our  board 
has  expressed  its  appreciation  to 
management,  staff,  and  employees 
for  the  outstanding  job  they  have 
done." 

San    Isabel    Electric    Association 


provides  electrical  service  to  areas  of 
Las  Animas  County  outside  the  city 
limits  of  Trinidad. 

Re:imy 


n>^i5,  wV 
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EXHIBIT    3 


MOUNTAIN  VIEW  ELECTRIC  ASSOCIATION' 


'986 

1992 

#  of  Customers 

15.213 

22.979 

kWh  Sold 

221,251,229 

303.097,734 

Operating  Revenue 

$17,073,982 

S21 .606.832 

Net  Margins 2 

$467,617 

$2,099,027 

T1ER3 

1.3 

12 

Member  Equity4 

S9.530.004 

S19.108.983 

Equity  %s 

26 

31 

Patronage  CacitaJ 
Refunced  to  Consumers5     S1 76,952  $439,459 


t  Information  taken  from  Mountain  View  Electric  Association  1986  and  1992  Annual 
Reports  to  the  Colorado  Public  Utilities  Commission. 

-Net  margins  is  the  amount  remaining  after  payment  of  operating  expenses  and 
interest  expense  and  includes  non-ooerating  income  and  capital  credits  distributed  from  the 
G<5eT. 

-*lLhK=  Times  Interest  Earned  Ratio.  A  key  financial  indicator  used  by  REA  to  reflect 
relative  financial  health  of  cooperative  borrower.  It  is  computed  by  adding  net  margins  and 
interest  expense  and  then  dividing  by  interest  expense.  The  higher  the  ratio  the  healthier 
the  borrower  is  financially. 

♦This  includes  the  accumulated  amount  of  margins  (patronage  capital)  contributed 
by  consumers  through  rates. 

SEquity  %  is  computed  as  the  %  of  total  assets.  The  higher  the  number  the  greater 
financial  cushion  (and  health). 

SThis  is  the  amount  of  member  equity  actually  distributed  to  consumers.  A  higher 
distributed  amount  reflects  a  financially  healthier  cooperative. 
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EXHIBIT    C 


PCUDRE  VALLEY  REA' 


JL2SS. 

'992 

sf  of  Customers 

18.190 

20.555 

kWh  Sold 

•139.104,923 

5U.177.975 

Operating  Revenue 

S27.120.893 

S27.755.441 

Met  Margins  2 

SI  .555.773 

S2.1C5.425 

TIER  3 

22 

2.5 

Member  Ecuity4 

$13,639,256 

S21. 123.761 

Equity  %= 

34 

■i3 

Patronage  Capital 
Refunded  tc  Consumers6     $435,904  $369,160 


'  Information  taken  from  Poudre  Valley  REA  1986  and  1992  Annual  Reports  to  the 

Colorado  Public  Utilities  Commission. 

-Net  margins  is  the  amount  remaining  after  payment  of  operating  expenses  and 
interest  expense  and  includes  non-ooerating  income  and  coital  credits  distributed  from  the 
G&7. 

3TTER=  Times  Interest  Earned  Ratio.  A  key  financai  indicator  used  by  REA  to  reflect 
relative  fmanriai  health  of  cooperative  borrower.  It  is  computed  by  adding  net  margins  and 
interest  expense  and  then  dividing  by  interest  expense.  The  higher  the  ratio  the  healthier 
the  borrower  is  financially. 

*This  includes  the  accumulated  amount  of  margins  (patronage  capital)  contributed 
by  consumers  through  rates. 

Equity  %  is  computed  as  the  %  of  total  assets.  Trie  higher  the  number  the  greater 
financial  cushion  (and  health). 

6This  is  the  amount  of  member  equity  actually  distributed  to  consumers.   A  higher 
distributed  amount  reflects  a  financially  healthier  cooperative. 
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EXHIBIT    D 


i7oti)RE^iim3luKAi:fi£aKK:  Assgchtk>\  he 

g^^^ba^^JaffS^n^Sgzsn27-  Rn(303)  226-1234 


Manager's  Letter 

PVREA  Members  to  Receive  Record  $1.5  Million  Refund 


FjJMldl.Gvrj 


I  have  just  hung  up  the  phone  from  talk- 
ing to  the  Rural  Electrification 
Administration  in  Washington,  D.C  con- 
cerning our  request  to  refund  SI  5  million 
dollars  to  Poudre  Valley  members  and  for- 
mer members  who  received  service  from 
1978  through  1981  I  was  assured  by  REA 
officials  that  approval  of  the  refund  is  in  the 
works  and  will  be  completed  in  a  few  days. 
I  fully  expect  that  by  the  time  this  article 
goes  to  press,  we  will  have  REA's  approval 
and  will  be  printing  the  checks. 


Although  retirement  of  capital  credits 
is  an  annual  happening  for  our  electric  con- 
sumers, this  year's  retirement  should  be  es- 
pecially rewarding.  The  SI  J  million  record 
refund  this  year  will  exceed  any  previous 
year's  refund  by  more  than  5500,000. 

As  I  explained  in  the  June  issue. 
Poudre  Valley  REA  is  a  nonprofit,  con- 
sumer-owned electric  utility.  Monies  re- 
maining on  the  books  at  the  end  of  each 
year  are  allocated  to  each  member  in  pro- 
portion to  the  member's  usage.  These 
monies  (margins)  are  retained  by  Poudre 
Valley  for  a  penod  of  time  to  build  equity, 
provide  working  capital,  and  reduce  bor- 
rowing. However,  over  a  period  of  time  as 
the  financial  strength  of  the  cooperative  al- 
lows, the  board  approves  refunding  these 
retained  margins  (capital  credits)  to  those 
consumers  who  paid  them. 

Your  board  is  particularly  proud  of  our 
capital  credit  retirements,  because  they 
demonstrate  the  value  of  being  a  coopera- 
tive member,  which  b  not  shared  with  any 
other  type  of  utility.  Refunds  range  from 
just  a  few  dollars  to  several  thousand  dol- 
lars. This  year  the  average  residential  cus- 
tomer should  receive  a  check  from  $40  to 
$60.  Treat  yourself  or  your  family  to  some 
thing  special 
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EXHIBI" 


MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  LOCAL  ECONOMY 

A  CASE  STUDY 

Name  of  dry,  County  and  Stara:   Lamar,  Prowers  County,  Colorado 

Municipal  Population:   3,360  County  Population:   13,715 

Description  of  Economic  Development  Project: 

Necplar.  USA,  the  largest  industry  in  Lamar,  is  a  West 
German  based  bus  manufacturer  which  build  city  transmit  buses 
that  can  be  found  operating  in  more  than  34  cities  across  the 
nation. 

Description  of  Municipal  liectric  Utility  Support  to  Project: 

The  city  of  Lamar  municipal  electric  utility  (Lamar 
Utilities  Board)  supplies  92  degree-  discharge  water  from  its 
electric  generation  plant  to  the  Neoplan  bus  factory  for  use  in  a 
pre-heater  connected  ahead  of  its  main  heating  system.   This 
project  allows  Neoplan  to  reduce  the  cost  of  heating  and  cooling 
its  facilities,  and  was  an  important  factor  in  the  decision  to 
locate  in  Lamar 

Jccs  Created  or  Maintained:   300-  Employees,  75-30  of  whom  live 

outside  the  Lamar  city  limits. 

Estimated  Revenue  3enefit  to  Municipality  and  County: 

Neoplan  has  a  current  annual  payroll  of  approximately  S6 
million.   Over  the  last  13  years,  Neoplan  has  poured  S98.5 
million  payroll  into  our  local  economy.   Neoplan  has  also  paid 
SI. 2  million  in  Prowers  County  property  taxes,  and  their 
utilities  average  5250,000  per  year. 

Other  Benefits  to  Municipality  and  Rural  Area  Outside 

Municipality: 

Utilization  of  Waste  Heat  from  Power  Plant  -  The  City  of 
Lamar  Utilities  Beard  continues  to  utilize  the  heat  of  the  power 
plant  discharge  cooling  water  to  the  Neoplan  Bus  Manufacturing 
Plant.   This  program  has  been  in  place  since  1982  to  assist 
Neoplan  in  meeting  their  heating  requirements  by  utilizing  40%  of 
the  available  energy,  resulting  in  the  conservation  of  554,397 
KWH  annually. 

_A.V1AR  UTILI~iE3  ECAPD 

ICO  NORTH  SECOND  ■  LAMAR.  CCLCPACC  S1C52-25C5  ■  71S/336-"7<4SE 
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The  City  of  Lamar  Utilities  Board  has  recently  invested  ovei 
330,000  in  two  valves  installed  on  our  cooling  water  pipeline  to 
allow  the  water  to  be  used  in  a  potential  aquaf arming  venture. 

Contact  Person:   Leon  Sparks,  Superintendent,  Lamar  Utilities 
Board,  719-336-7456 
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MUNICIPAL   ELECTRIC   UTILITY   CONTRIBUTION 
TO   THE   LOCAL   ECONOMY 


A  CASE  STUDY 
Name  of  City,  County  and  State:   Town  of  Springfield,  Baca  County,  Colorado 
Municipal  Population:   1,475  •   Councy  Population:  Approx  5,000 


Description  of  Economic  Development  Project:  The  Hospital  in  Springfield 
is  building  an  Alzheimers  Unit. 


Description  of  Municipal  Electric  Utility  Support  to  Project:  The  Town  o; 
Springfield  Electric  Department  has  committed  to  give  S  10,000.00  in  cash 
and  3  10,000.00  (in  kind  assistance)  to  the  Alzheimers  Unit. 


Jobs  Created  or  Maintained:   This  economic  growth  will  be  substantia". 
in  our  county.   Between  the  two  new  facilities  (Town  of  Walsh  Assisted 
Cara  ar.d  Town  of  Springfield  Alzheimers  Unit)  13  jobs  will  be  created 
and  5300,000.00  new  dollars  will  circulate  within  our  community  and 
3aca  County  on  an  annual  basis. 

Estimated  Revenue  Benefit  to  Municipality  and  County:   See  notes  in 
above  paragraph. 


Other  Benefits  to  Municipality  &  Rural  Area  Outside  Municipality:   This 
project  will  make  the  community  more  attractive  to  other  professionals 
who  may  cor.e  to  our  area.   Support  personnel  and  new  employees  will 
require  additional  housing  and  this  will  have  a  positive  impact  on  our 
economy  . 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  LOCAL  ECONGMY 

ft  CASE  STUDY 

Name    of    City,     County,     and    State:    Las    Animas,     Bent    County, 

Co lcrsco 

Municipal  Population:  2481         County  Population:  5,600 

Description  of  Economic  Development  Project: 

The  Bent  County  Detention  Center  was  constructed  in 
1992  by  a  private  investor  at  a  cost  of  S14  million.   The 
Detention  Center  is  operated  oy  Bent  County  uncer  a 
lease— purchase  agreement,  and  houses  309  inmates  for  the 
State  of  Colorado. 

Description  of  Municipal  Electric  Utility  Support  to 
Project  : 

In  1986,  the  Las  ftnimas  Light  and  Power  surcnased  a 
tract  of  land  for  517,550  to  be  used  as  an  Industrial 
Site.   ft  large  portion  of  the  land  was  donated  to  Bent 
County  for  the  location  of  the  Detention  Center.   The  past 
five  years,  the  Las  ftnimas  Light  and  Power  has  donated 
over  S43, 000  to  help  finance  the  Bent  County  Development 
Foundation.   The  hard  work  performed  by  the  Foundation  w 
the  reason  for  the  Detention  Center  being  located  in  Bent 
County. 

Jobs  Created  or  Maintained: 

The  Detention  Center  employs  30  people,  and  nas  an 
annual  payroll  of  si. 5  million.   Approximately  20*/.  of  the 
employees  reside  outside  the  city  limits  of  Las  ftnimas. 

Estimated  Revenue  Benefit  to  Municipality  anc  County: 

The  Detention  Center  makes  local  purchases  for 
merchandise  and  services  that  averages  about  320,000 
month  1 y . 

Other  Benefits  to  Municipality  &  Rural  ftrea  Outside 
Mun lcipality: 

The  real  estate  market  has  improved,  and  five 
businesses  have  opened  or  expanded.   ft  new  fast  food 
restaurant  is  being  constructed  at  an  estimated  cost  of 
S500, 000. 

For  other  information  contact: 

Diane  Kolby  Ricken 

Bent  County  Development  Foundation 

511  ftmbassador  Thompson  Blvd. 

Las  Animas,  CO  81054 

Phone:  719-456-0452 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  LOCAL  ECONOMY 


A  CASE  STUDY 

Name  c.f  C;tv,  County  and  State:  La  Junta,   Ocero,    Colorado 
Municipal  Papulation:  7 ,  300  County  Population:  zo ,  000 

Description  of  Economic  Development  l'roject: 

Relocation  of   De3ourgh  Manufacturing   from   St.    Paul,    Minnesota    to   La   Junta. 
Retrofit   of    100,000   square    foot   building   to   suit   and   capital   purchases. 


Description  of  Municipal  F.lcctnc  Utility  Support  to  Project: 
local  project  costs   exceeded   1.3  million  with  a  significant  contribution 
coming   from   the   La   Junta  Municipal   Electric  Department.      In  addition,    a 
substantial   amount   of    in-kind   support   was   contributed   by   the   Electric 

Deoartment . 

Jobs  Created  or  Maintained: 

DeBourgh  has   become   a  viable   contributor    to    this   community  by  hiring 
over    100  local   persons. 


Estimated  Revenue  Benefit  to  Municipality  and  County: 

520,0007 month  rent. 

Approximately   52, 040, 000   in  annual   salaries. 

Other  Benefits  to  Municipality  &  Rural  Area  Outside  Municipality. 

Many   employees    reside   outside  municipal   boundaries. 

Monev    generated  will   be   exchanged   several    tires   within   the  City   and   County. 


For    further    information   contact:      Dan   Noller 

La  Junta  City  Manager 

P.O.    3ox   439 

La  Junta,    CO   81050 

(719)384-2578 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  LOCAL  ECONOMY 


A  CASE  STUDY 

Name  of  City,  County  and.  State:     La  Junta,    Otero,    Colorado 
Municipal  Populaaon:  7 ,  800  County  Population:  20 ,  000 

Description  of  Economic  Development  Project; 

Construction   of   a   6,000   square   foot   building   for   a   specialized   industry, 
American  Jewelry   Incorporated.      The   building   is   owned   and  maintained   by 
La   Junta  Municipal   Electric   Department. 

Description  of  Municipal  Electric  Utility  Support  to  Project: 

Construction  costs   were    financed   in   part,    La  Junta  Municipal   Electric 
Utility.      Additionally,    in-kind   labor  was   contributed   to   project   during 
construction.      Total   construction   costs   of   approximate!;-'   5250,000. 

Jobs  Created  or  Maintained: 

35*  If  this  level  of  job  creation  is  maintained  for  a  period  of  L2  months 
from  occupancy,  premises  will  be  rent  free  for  that  initial  12  month  perioc 


Estimated  Revenue  Benefit  to  Municipality  and  County: 

2,250/-onth   rent   pro-rated   for  job   credits    for   first    12  months   as    noted 
above.      S420,000   annual   salaries 
Other  Benefits  to  Municipality  &  Rural  Area  Outside  Municipality: 

Some  employees  are  expected  to  reside  outside  municipal  boundaries. 
Money  generated  will  be  exchanged  several  times  within  the  City  and 
Countv 


For    further    information   contact:      Dan  Noller 

La  Junta  City  Manager 

P.O.    Box  439 

La  Junta,  CO  81050 

(719)334-2578 
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MUNICIPAL  ELECTRIC  UTTUTY  CONTRIBUTION 
TO  THE  LOCAL  ECONOMY 


A  CASE  STUDY 

Name  of  City,  County  and  State:  La  Junta,   Otero,    Colorado 

Municipal  Population;  7 ,  300  County  Population:  20 ,  000 

Description  of  Economic  Development  Project: 

Relocation  of   Lewis   Bole   4   Nut   Manufactures.      Construction  of    30,000 
square    foot   building  with   personalized   amenities    specific   to   operation. 


Description  of  Municipal  Electric  Utility  Support  to  Project: 

Cost   of   construction  and  capital  purchases  was    1.1  million  with  a 
significant   contribution  of   total   from  the  La  Junta  Municipal  Electric 
Department.      The  Municipal  Electric  Department   also   provided  in-kind 
assistance,    including  electrical   professionals   during  and  after  construction. 
Jobs  Created  or  Maintained: 

Lewis    has   provided  approxiamtaly   85   jobs    to    the   area. 


Estimated  Revenue  Benefit  to  Municipality  and  County: 
7,000/month  rent.     Approxiamtaly   SI, 020, 000   in  annual  salaries. 

Other  Benefits  to  Municipality  &  Rural  Area  Outside  Municipality-. 

Sales   are   primarily  outside  of   the  area.      Some   employees  reside  outside 
of   La   Junta.      Money   generated  will  be   exchanged   several   times    in   the 
community  and  county. 


:or    further    information   contact:      Dan  Noller 

La  Junta  City  Manager 

P.O.    Box  489 

La  Junta,  CO  81050 

(719)384-2578 
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CJ7Y  OF  LA   JUNTA,   COLORADO 

MUNICIPAL  BUILDING  -  P.  0.  BOX  489 
31050 


March  19  94 


La  Junta  Development 

and 
La  Junta  Electric  Department 


The  City  of  La  Junta  Electric  Department  has  provided  substantial 
support  to  La  Junta  Development  Incorporated.  The  La  Junta 
Electric  Department  has  included  as  a  budget  item  the  amount  of 
5100,000  annually  for  the  last  6  years  and  plans  to  continue  this 
type  of  investment.  The  mission  of  La  Junta  Development 
Incorporated  is  to  coordinate  all  economic  development  activities 
within  the  City  of  La  Junta;  to  ensure  that  the  activities  are 
pursued  through  an  aggressive  and  educated  posture;  to  engage  in 
a  professional,  continuous,  and  conscientious  effort  to  create  jobs 
and  a  favorable  economic  climate  within  the  City  of  La  Junta,  and 
surrounding  area. 
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MUNICIPAL  ELECTRIC  UTILITY  CONTRIBUTION 
TO  THE  LOCAL  ECONOMY 

A  CASE  STUDY 

Name  of  City.  County  and  State:   Holly,  Prowers  Colorado 

Muni  cipal  Pooul at  ion:  877  -  1990  census.  Evidence  of  growth 

since  the  census. 

Descript  ion  of  Economi  c  Development  Pro  iect  :  Purchase  land 
and  erected  a  20,000  square  foot  industrial  park  building  for 
a  private  manuf acturine  company.   Leased  building  to  company. 

Descript  ion  o£  Municipal  Electric  Utility  Support  _Lg.  Pro  iect : 
Loan  of  funds  to  allow  for  construction  costs. 

Jobs  Created  or  Maintained:   twenty  (20)  -  25%  growth  rate 
an  t  i  c  i  pa t  ed 

Estimated  Revenue  Benefit  la  Municipal  i  ty: 
-Gross  yearly  payroll  of  over  S200.000. 
-Utilities  paid  nearly  $20,000. 
-Property  taxes  paid  will  be  near  $8,000. 
-Company  will  be  able  to  expand  now,  creating  more  jobs 
estimated  by  1996  a  payroll  of  $610,000. 

Other  benef  i  ts  la  municipal  i  ty  and  rural  area  qntsjde 
municipal i  ty: 

-Rural  farmers  supplement  income  by  working  at  facility. 
-Money  will  be  exchanged  several  times  in  the  community  and 

coun  ty  . 
-Because  of  the  assistance  of  the  Town,  less  interest  will  be 

paid  allowing  moneys  to  be  directed  to  employees  and 

business  growth. 


FOR  FURTHER  INFORMATION  PLEASE  CONTACT:  Grant  McCormick 

Town  of  Holly 
P.O.  Box  458 
Holly,  Co.  81047 
(719)  537-6633 


422 


3  9999  05018  588  1 


The  Effect  of  Municipal  Territorial  Acquisition 

on 

People's  Cooperative  Power  Association 

Rochester,  Minnesota 

by 

Francis  E.  Welter,  General  Manager 

May  4,  1994 


People's  Cooperative  Power  has  been  embroiled  in  an  ongoing  service  territory  dispute  with  the 
City  of  Rochester's  municipal  electric  utility,  Rochester  Public  Utilities  (RPU),  since  1987. 

In  1974  the  Minnesota  State  Legislature  adopted  statutes  that  created  assigned  electric  service 
areas.  It  was  determined  that  assigned  areas  were  necessary  to  "encourage  the  development  of 
coordinated  statewide  electric  service  at  retail,  to  eliminate  or  avoid  unnecessary  duplication  of 
electric  utility  facilities  and  to  promote  economical,  efficient  and  adequate  electric  service  to  the 
public—". 

In  1987  major  municipal  annexations  began  within  the  Cooperative's  assigned  service  territory. 
Additionally  the  City  adopted  a  policy  that  their  municipal  utility  would  provide  electric  service  to  all 
customers  located  within  the  confines  of  municipal  boundaries.  With  this  policy  the  City  also  agreed 
to  compensate  the  Cooperative  for  lost  customers  and  service  territory  but  their  opinion  was  that 
compensauon  was  zero  dollars  or  nothing  was  owed.  The  battle  lines  were  then  drawn. 

People's  Cooperative  Power  has  lost  over  1300  individual  accounts  to  the  City  of  Rochester. 
These  are  customers  that  are  within  the  Cooperauve's  assigned  service  territory.  To  date,  the  Coop- 
erative, through  fierce  legal  proceedings,  has  been  able  to  receive  compensation  for  only  128  of 
these  lost  customers  comprising  41.42  acres.  This  one  case  involving  only  41  acres  required  over  43 
months  of  proceedings  to  resolve.  It  began  on  February  29,  1988  when  the  Cooperative  filed  its 
complaint  with  the  Minnesota  Public  Utilities  Commission  and  ended  on  September  13,  1991  when 
the  Cooperative's  attorney  received  the  check  from  the  City. 

Three  other  major  cases  remain  involving  over  1500  current  Cooperative  customers  and  thou- 
sands more  potential  customers.  The  996  Docket  consisting  of  nearly  3700  acres  and  some  50 
different  subdivisions  is  close  to  being  settled.  This  Docket  consists  of  areas  annexed  by  the  City 
prior  to  May  1, 1991.  The  Cooperative  has  calculated  the  loss  of  revenue  for  the  next  ten  years  to  be 
approximately  5.2  million  dollars,  it  now  appears  that  the  Cooperauve  will  be  compensated  for  only 
about  3.3  million  dollars. 


-1- 
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The  Willow  Creek  Sewer  District  consisting  of  2,574  acres  is  being  acquired  by  the  Gty  through 
condemnation  procedures.  One  large  load  in  this  area,  the  Mayo  Medical  Waste  Incinerator,  was 
acquired  through  "Quick  Take"  condemnation.  This  load  required  the  Gty  to  build  approximately 
five  miles  of  three  phase  distribution  line  in  order  to  serve  when  Cooperatives  lines  were  only 
hundreds  of  feet  from  the  construction  site.  Even  though  the  Gty  filed  its  petition  for  condemnation 
on  January  31,  1990,  this  case  is  only  in  its  infancy.  There  has  been  no  testimony  filed  to  date  and  the 
Cooperative  has  received  no  compensation  even  though  the  Gty  is  serving  the  Mayo  Incinerator. 
The  Gty  projects  the  incinerators  annual  energy  usage  to  be  4,000,000  kilowatt  hours.  The  Roches- 
ter Airport  is  also  located  within  this  condemnation  area.  The  Airports  annual  energy  consumption 
has  been  2,500,000  kilowatt  hours  and  it  has  been  an  account  of  the  Cooperative  for  over  30  years. 

The  third  case  is  the  498  Docket  which  is  currently  before  an  administrative  law  judge  to  deter- 
mine compensation.  This  case  consists  of  all  annexations  after  May  1,  1991  and  presently  encom- 
passes almost  3,300  acres.  This  case  is  also  In  its  infancy. 

To  date  the  Cooperative  is  on  the  verge  of  losing  over  9,500  acres  of  service  territory,  which  if 
connected  into  one  large  tract  would  cover  15  square  miles.  Over  40  percent  of  the  Cooperatives 
commercial  customers  are  included.  If  the  taking  were  completed  today  it  would  encompass  18 
percent  of  the  Cooperatives  customer  base.  To  date  trial  costs,  attorney  fees  and  expert  witness 
costs  have  exceeded  $990,000.  It  is  estimated  that  this  dispute  has  also  cost  the  Cooperative  $100,000 
per  year  over  seven  years  in  staff  expenses. 

If  this  aggressive,  hostile  takeover  policy  of  the  Gty  of  Rochester  is  allowed  to  continue,  we 
estimate  that  People's  Cooperative  Power  will  shrink  to  a  utility  with  a  customer  base  of  only  about 
8,000  (from  14,000)  by  the  year  2010  with  retail  energy  costs  near  16  cents  per  kilowatt  hour  (from  / 
cents)  required  to  provide  service.  The  losers  ultimately  will  be  the  rural  residents  and  farmers  that 
will  be  required  to  pay  exorbitant  rates  due  to  the  greed  of  a  Municipal  Utility. 

Under  current  laws  our  cooperative  members  have  no  choice  after  annexation  but  to  be  served 
by  the  Gty.  This  requires  members  to  pay  higher  rates  (approximately  10  percent  residential  and  20 
percent  commercial).  Many  also  loose  what  they  have  invested  in  energy  saving  demand  side 
management  programs,  currently  available  to  them.  There  needs  to  be  some  fairness  in  our  laws  to 
protect  rate  payers. 


j£*~-=  £  Jllt^ 


Franas  E  Welter 

General  Manager 

PEOPLES  COOPERATIVE  POWER  ASSOOATION 

3935  Highway  14  East,  P.O.  Box  339 

Rochester,  Minnesota  55903-0339 

Ph.:    (507)288-4004 

Fax:  (507)288-9438 
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THE  EFFECT  OF  MUNICIPAL  TERRITORY  ACQUISITION 

ON 
RENVILLE-SIBLEY  COOPERATIVE  POWER  ASSOCIATION 

BY 

Robert  G.  Westby,  Manager 

March  4,  1994 


Gent  lemen : 

In  1984  Renville-Sibley  Cooperative  Power  Association  -(Cooperative) 
provided  retail  electric  service  to  about  2300  consumer/members  in  the 
service  area  assigned  to  it  by  the  Minnesota  Public  Utilities  Commission  - 
(Commission)  in  1975. 

A  portion  of  this  service  area  was  situated  in  the  corporate  boundaries 
of  the  city  of  Olivia  (city).  As  of  December  31,  1984  the  cooperative 
provided  service  to  38  consumers  in  the  annexed  area.  Twenty  seven  (27) 
consumers  where  in  the  residential  class  while  eleven  (11)  were  in  the 
commercial  class. 

Energy  sales  to  these  consumers  was  2,168,233  kwh  '  s  in  1984,  producing 
revenues  for  the  cooperative  of  $133,931.00. 

The  annexed  area  was  extremely  valuable  to  the  cooperative.  The 
cooperative  owned  2.6  miles  of  line  to  serve  these  38  consumers  for  a  density 
factor  of  14.6  consumers  per  mile  of  line.  The  cooperatives  density  factor 
system  wide  was  1.8  consumers  per  mile  of  line.  In  terms  of  investment  per 
consumer,  the  area  investment  was  $1443.00  per  consumer  while  the  system  wide 
investment  was  $2,229.00  per  consumer. 

Since  1984  the  cooperative  customer  base  has  continued  to  decline.  as 
of  December  31,  1993  the  cooperative  serves  1949  consumers  for  a  density 
factor  of  1.77  customers  per  mile  of  line.  I  expect  the  customer  base  of  the 
cooperative  will  continue  to  decline  as  the  population  in  the  rural  area 
continues  its  downward  trend. 

The  cooperative  calculated  the  loss  of  this  service  area  and  its 
customers  to  be  worth  $711,411.00.  This  included  loss  of  revenue, 
($634,796.00)  original  cost  of  facilities  less  depreciation  ($41,865.00), 
integration  expense  ($9,750.00),  and  other  appropriate  factors  ($25,000.00). 

The  cooperative  was  awarded  compensation  of  $341,463.00.  This  included 
loss  of  revenue  ($276,528.00),  facilities  less  depreciation  ($55,635.00), 
integration  costs  ($9,300.00),  and  other  appropriate  factors  (-0-). 

The  cooperative  incurred  expenses  of  $82,882.12  for  engineering  fees, 
attorney  fees,  and  expenses  billed  from  the  commission. 

The  cooperatives  actual  loss,  however,  extends  beyond  1984.  The  loss  of 
the  area  is  permanent  which  included  its  future  and  potential  growth.  Growth 
is  the  main  effect  to  inflationary  pressures  and  contributes  to  more  stable 
utility  rates . 


Yours  truly, 


Robert  G.  Westbv 
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cooperative  owned  2.6  miles  of  line  to  serve  these  38  consumers  for  a  density 
factor  of  14.6  consumers  per  mile  of  line.  The  cooperatives  density  factor 
system  wide  was  1.8  consumers  per  mile  of  line.  In  terms  of  investment  per 
consumer,  the  area  investment  was  $1443.00  per  consumer  while  the  system  wide 
investment  was  $2,229.00  per  consumer. 

Since  1984  the  cooperative  customer  base  has  continued  to  decline.  As 
of  December  31,  1993  the  cooperative  serves  1949  consumers  for  a  density 
factor  of  1.77  customers  per  mile  of  line.  I  expect  the  customer  base  of  the 
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